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Preface

Many architects cringe when discussing issues related to the law and practice procedures because they
associate these with an almost Pavlovian response to disputes, wrangling with lawyers, and threats to
their livelihood. The authors of this book, however, feel that such a reaction is largely unwarranted. Far
from being a source of threat and fear, knowledge of law and practice provides a welcome measure of
security and certainty.

In everyday practice, the architect spends considerable time carrying out various administrative tasks
and dealing with problems and situations arising from the design and construction of each new building
project. In order to do this effectively, a basic knowledge of all the relevant procedures involved is neces-
sary, coupled with an understanding of the broader legal and professional issues at stake.

Law and Practice for Architects provides a comprehensive, concise, and simplified source of practical
information, giving the reader a basic legal overview of the wider principles affecting the profession, and
concentrating on the more specific procedural aspects of the architect’s duties. In addition, it contains a
series of checklists, diagrams, and standard forms which provide a quick and easy reference source.

Each section of the book culminates with a short commentary on the architect’s responsibilities enti-
tled ‘Practice Overview,’ based on a series of articles published in the architectural journal Progressive
Architecture by Bob Greenstreet. Each is followed by a Question and Answer page, addressing common
problems or issues likely to be encountered at each stage of the design and construction process. Neither
the Practice Overview nor the Q & A sections are intended to provide a specific answer to a problem, as
each practice situation would, in reality, merit its own unique handling. Rather, they are meant to con-
vey an attitude appropriate to successful practice management.

The most recent AIA standard forms for design, construction and construction management have
been referred to extensively throughout the text. Many of the forms reproduced in the book are pub-
lished by the American Institute of Architects. While their use is by no means mandatory, they are use-
ful in providing a consistency of understanding on each project between the various parties, and are
therefore recommended where appropriate.

Law and Practice for Architects offers only an introductory framework of information, as a detailed
analysis of all relevant aspects of the subject could not possibly be crammed into so few pages. Many ele-
ments of law vary from state to state and, in some cases, from city to city, so it is important that readers
use the text as a basic overview of the subject, checking for more detailed information where appropri-
ate. For example, for out-of-state practice it may be prudent to investigate such information as licensing,
codes, lien law, partnership laws, etc., before providing professional services. Similarly, it is not the inten-
tion of the authors to provide a legal service in the publication of this book, but to offer an introduction to
legal and practical matters concerning architecture. Legal assistance is strongly advised where appropriate.
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The architect and the law
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THE LAW

Sources of Law

The United States’ judicial system developed
originally from English common law, and is
aimed at preserving the fabric of society. It is
embodied in:

● Federal and state constitutions
● Statutes
● Common law
● Regulations of administrative agencies

In addition, equitable doctrines, which allow
for flexibility in decision making, are sometimes
invoked.

Federal and State Constitutions

The US Constitution represents the supreme law
of the nation, laying down rules which bind all
aspects of government. Much of its content,
notably the Bill of Rights, derives from concepts
which emerged through the common law.

The Constitution is the highest source of US law
and neither judge nor legislature may ignore or
contravene its principles. Within the Constitution,
however, the states have authority delegated to
them to regulate public health, safety, and welfare
in the form of building codes and regulations.

In addition, individual states have their own
constitutions which are largely based upon the
national model.

Statutes

Statutes are written laws officially passed by fed-
eral and state legislatures. Federal laws apply
nationally, whereas state laws are only relevant to
the state in which they are passed, and can vary
throughout the country on the same subject (for
example, professional licensure).

Common Law

The basic “rules” of society have emerged through
the common law which demands that judges
decide each new case on the basis of past decisions
of the superior court. The principle of stare decisis
(to stand by past decisions) is not a completely
rigid concept: a judge may distinguish a new case
from its predecessors in certain circumstances,
thereby creating a new precedent. This enables
the common law to grow and adapt according to
the changing values and needs of society.

Where a conflict arises between a common law
decision and a statute, the latter always prevails.
Often an undesirable common law rule is disposed
of by the passing of a statute.

Regulations of Administrative Agencies

Administrative agencies are often empowered to
make and enforce regulations which have the
force of law.

Equity

The concept of equity allows for additional pro-
cedures and remedies to be granted in court pro-
ceedings. It provides a measure of fairness not
always available under rigid statute or common
law. For example, if an owner avoids payment on
the basis of a legitimate contractual technicality,
the architect might claim based on the principle
of unjust enrichment.

Classification of Law

Law pertaining to the practice of architecture can
be classified into four basic categories:

1. Criminal law
2. Civil law
3. Civil rights law
4. Administrative law

Criminal Law

Acts committed against society or the public good
by individuals which are proscribed by federal or
state laws are generally classified as crimes (e.g.,
murder, theft, etc.). Lesser crimes are called mis-
demeanors, whereas more serious offenses are
known as felonies. Some states prohibit profes-
sional licensing for individuals with a criminal
record.

Society

Person Person

Figure 1.1

Civil Law

Civil law is private law dealing with the rights and
obligations of individuals and corporations in
their dealings with each other. Areas covered
under this category include:

● Succession
● Family Law
● Contract
● Property
● Tort
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For the professional design practitioner, the
most relevant branches of civil law are:

a. Contract law
b. Tort

Contract Law This concerns the legally binding
rights and obligations of parties who have made
an agreement for a specific purpose (see page 63).

Tort A tort is literally a “wrong” done by one
individual (or corporation) to another for which a
remedy (e.g., compensation, injunction, etc.) may
be sought in the courts. Examples of specific
torts are:

● Negligence (see page 6)
● Trespass (see page 50)
● Nuisance (see page 50)
● Defamation (see page 28)

It is possible for a case to fall under both con-
tract and tort simultaneously (for example, where
a negligent act results in a breach of contract). In
these circumstances, it is often easier to sue on the
contract rather than attempt to prove the tort.

Civil Rights Law

Civil rights legislation, such as the Americans
with Disabilities Act, protects individuals against
discrimination based on physical disability.
Specific design guidelines and regulations ensure
access to public accommodation. Federal fair
housing statutes and some state legislation ensure
the accessibility to, and adaptability of, certain
types of housing.

Administrative Law

Legislation at the federal, state and local levels
establishes and enhances building codes and

regulations. These are designed to protect the
health, safety, and welfare of the public. Architects
may be held liable for their violation, which may
possibly affect their licenses.

THE COURTS

The United States has two hierarchies of courts:

1. Federal
2. State

At the head of both hierarchies is the US
Supreme Court.

Federal Courts

Cases are heard in federal courts when a federal
question is involved or when a dispute arises
between parties from different states. In many
cases federal jurisdiction is concurrent with state
jurisdiction, but in certain matters the federal
courts have exclusive authority. Examples include:

● Patent and copyright
● Actions in which the US Government is a party
● Cases involving federal criminal statutes

Federal trial courts are located throughout the
United States. Each case begins at the district
level, with the possibility of appeal to the relevant
Court of Appeals and finally to the US Supreme
Court. Criminal and civil matters are heard in all
federal courts, although certain specialized courts
exist for specific issues (examples include the Court
of Claims, Court of Customs and Patent Appeals).

State Courts

State courts are limited in jurisdiction according
to their location and the type of case involved.
Generally, each state has at least two levels of trial
courts. Criminal matters are heard at all levels,
but frequently the lowest state courts are only
authorized to deal with misdemeanors.

Similarly, civil cases are heard throughout the
system, but the lower courts are restricted in their
jurisdiction, often on the basis of the financial
amount claimed.4

●
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US Supreme Court

US Court of Appeals

US District Courts

Figure 1.3
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limit for small claims varies from state to state
(but $5,000 is a common figure). In some states,
professional representation is prohibited in these
courts.

The United States Supreme Court

The US Supreme Court has original jurisdiction
in cases involving disputes between states. In
addition, it is the final court of appeal, but it will
only hear cases it considers to be significant and
which have originated in the state or federal courts.

Out-of-State Claims

Owing to federal due process requirements, some
matters may be complicated if the parties are resi-
dent in different states. Many states have enacted
long-arm statutes to enable suits to be brought
against defendants resident in other states.

Standard of Proof

When a matter is decided in the courts, allega-
tions must be proved. The standard of proof in
criminal proceedings is very high: the prosecution
must prove its case against the accused “beyond a
reasonable doubt.” In civil matters, parties need
only prove their allegations to the degree that
the court will accept them on a “balance of
probabilities.”

Other methods are available for the resolution
of disputes outside the courts:

● Arbitration (see page 116)
● Mediation (see page 122)
● Administrative boards, agencies, and commis-

sions (quasi-judicial forums which tend to be
less formal than the regular courts and special-
ized in nature).

In most legal matters affecting design practice,
it is advisable to obtain professional legal advice.
Selection of an attorney may be facilitated by con-
tacting a local or state bar association which, in
many areas, operate convenient lawyer referral
services free of charge.

THE ARCHITECT’S LIABILITY

The architect’s legal obligations and responsibil-
ities are owed to a variety of parties, and are gov-
erned by statutes, administrative regulations, and
common law.

However, the majority of suits against archi-
tects are concerned with:

1. Breach of contract
2. Negligence

Th
e

 a
rc

h
ite

c
t a

n
d

 th
e

 la
w

La
w

 a
n

d
 P

ra
c

tic
e

 fo
r A

rc
h

ite
c

ts
●

5
US Supreme Court

State Supreme Court

State Court of Appeals

District Court
(County, Circuit,
Superior, etc.)

Lower Courts
(City, Municipal,

Small Claims, etc.)

Figure 1.4

Go to Small
Claims Court

The hearing

The award

Pay fee

Court gives trial
date and serves

summons

If yes, fill out
complaint form

Is amount below
limit?

Figure 1.5

State court systems generally have two levels of
appeals courts: intermediate courts of appeals and
the State Supreme Courts. The final court of
appeal is the US Supreme Court.

Small Claims Court

In many states, simple procedures have been
developed for individuals wishing to sue for small
amounts which would not be financially practi-
cable in the regular courts system. The financial
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Breach of Contract

The architect enters into a contractual relationship
with the owner to perform specific services (see
page 36). An implied agreement is made by the
architect to carry out the required work to the stan-
dards expected of the profession. Failure to meet
these standards, which cause extra expense or
delays for the owner, may result in a claim for
damages against the architect on the grounds of
breach of contract.

Negligence

Separate from any contractual obligations which
may have been agreed upon, a duty or standard of
care under the law of tort may exist (see page 4).
If a person fails in this duty, a negligence suit
could succeed. So the architect could be liable for
the consequences arising from negligent behavior
even in the absence of a contractual relationship.

The extent to which any party may be held
liable to others in tort depends upon their specific
duty or standard of care. In contractual situations,
the obligations of both parties are usually clearly
defined, but in tort it is often difficult to deter-
mine the extent or even the existence of a duty of
care. However, some duties of care have been
defined by case law and/or statute. Two of particu-
lar concern to the architect are:

● Strict liability
● Vicarious liability

Strict Liability

In certain cases, liability may exist independently
of wrongful intent or negligence. This concept is

best illustrated by the English case of Rylands v.
Fletcher (1868), in which water from a reservoir
flooded a mineshaft on neighboring land and led
to a successful claim for damages, although no
negligence on the part of the reservoir owner was
proved. The decision against the owner was made
on the basis that he had kept on his land “some-
thing likely to do mischief” and that it had subse-
quently “escaped.” This made him automatically,
or strictly, liable for the consequences.

The concept of strict liability has relevance to
practice, for example, in the specification of ma-
terials, where the architect may be held liable for
requiring new products that subsequently fail (see
page 60).

Vicarious Liability

In some circumstances, one party is responsible
for the negligent acts of another without necessarily
contributing to the negligence. This is referred to
as “vicarious liability” and a common example is
the employer’s responsibility for the acts of
employees in the course of their work. A related
example is the architect’s liability for the defective
work of consultants (see page 21).

In all cases concerning claims based on negli-
gent behavior, certain conditions must be proved
by the plaintiff if the claim is to be successful:

a. That a duty of care was owed by the defendant
to the plaintiff at the time of the incident com-
plained of

b. That there was a breach of contract
c. That the plaintiff suffered loss or damage as a

result of the breach
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Standard of Care

In all cases, it is the “reasonable standard of care”
established by common law against which a
defendant’s performance is matched and judged.
In the case of the architect, the standard is consid-
ered to be the average standard of skill and care of
those of ordinary competence in the architectural
profession.

The Practice Overview on page 10 will give an
indication of the extent to which an architect may
be held liable for negligent acts, and also help to
highlight the areas which merit particular care and
attention. It should be noted that the architect’s lia-
bility in tort is subject to periodic change as a result
of changes in the law and, therefore, it is necessary
to be constantly aware of new developments.

Criminal Liability

In certain limited cases, individual state law may
impose criminal liability upon the architect (for
example, if death results from the violation of a
compulsory building regulation which expressly
states that such a situation gives rise to a charge of
manslaughter).

SAFEGUARDS AND REMEDIES

The law can be seen as a complex web of rules and
procedures that enable and constrain the actions
of individuals and groups. Breaking the rules,

whether intentionally or not, might lead to the
implementation of prescribed punitive or com-
pensatory measures.

In the construction field, a number of precau-
tions and remedies are available to prevent or
allow for certain contingencies. The most impor-
tant of these are shown in Figure 1.7.

Insurance

Contracts of insurance may be entered into by the
architect, the contractor, the subcontractor, and the
owner to protect their respective interests. Under
the AIA Document A201-1997 General Conditions
(Article 11), provisions are made for owners and
contractors to provide their respective insurance
requirements with regard to property and safety and,
optionally, project management liability.

Bonds

These fulfill a similar function to insurance: they
enable an owner to claim relief from the surety
who underwrites the contractor in the event
of the latter’s noncompliance with the contract
requirements. Types of bond include performance
bonds, bid bonds, and payment bonds (see
page 74).

Warranties

These are assurances given by parties in respect of
their goods and/or services (e.g., roofing) which
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usually last for a stated period of time and are
legally enforceable.

Retention

Before each progress payment is made during the
construction phase, an agreed percentage will
sometimes be retained by the owner to ensure the
contractor’s continued performance until the
completion of the work, when the accumulated
sum is released. Though a prudent precaution for
owners, retentions are unpopular with contractors
and, in recent years, retained amounts have
tended to be increasingly lower.

Variations of the procedure include retaining a
percentage for the first 50 percent of the work only,
after which the retainage, with the consent of
any surety, may be reduced or discontinued.
Alternatively, an agreed percentage may be retained
upon the first 50 percent on each line item of the
work, enabling subcontractors to benefit from early
release. Some parties may agree to invest the
retainage in order to accrue interest payable to the
contractor upon successful completion of the work.

Indemnity

One party may secure or “indemnify” another
against liability for loss or damage resulting from
certain circumstances (e.g., AIA A201, Article
3.18). Indemnity may be implied by events, but,
in the construction industry, it is generally con-
sidered good practice to express it in a written
contract. Legal actions against architects are fre-
quently based on differing interpretations of
implied indemnity.

Waiver

A waiver indicates the giving up by one party of
rights which may prevail over others (for example,
in some instances, the acceptance of payment
may constitute the waiver of certain claims
against the payer). Waiver of some rights is
restricted by individual state laws (such as waiver
of lien: see below).

Liquidated Damages

These represent a formula specified by the con-
tract documents which provides an agreed method
of assessing damages, arising from late completion
(e.g., $x per day, to be paid by the contractor to
the owner for every day by which the agreed com-
pletion date is exceeded: see page 92).

Liens

In cases where goods and/or services have been pro-
vided, the supplier may be able to secure a private
mechanic’s lien or “hold” upon the recipient’s

property to ensure payment of outstanding fees.
The applicability of lien laws varies from state to
state, particularly with regard to professional ser-
vices. A lien effectively encumbers the title of the
property and may be released after satisfactory
settlement of the debt.

Some states allow the architect to impose a lien
for design work and administering the contract,
whereas other states only allow a lien for work
done by the architect on site. A few states do not
permit the architect any liens at all. In view of these
considerable variations, individual state lien laws
should be carefully noted before attempting to
make use of this remedy.

Claims: Settle or Defend

If a claim is made upon the basis that legal obliga-
tions have not been fulfilled, the party so charged
may admit responsibility and settle the claim by
agreed damages or other appropriate means of
compensation. Alternatively, the claim may be
denied, in which case it is likely that the dispute
will be resolved either by litigation (through the
civil court system), arbitration (see page 116) or
mediation (see page 122).

Shared Liability

It is possible that more than one party will be
cited in a tort action on the basis that they share
responsibility for the act or omission complained
of. In these circumstances, the cited parties may
become joint tortfeasors.

Time Limits

Lapse of time may affect the validity of a civil court
action, and individual states have promulgated limi-
tation statutes. These vary, not only as to the time
limit for bringing an action, but also as to the com-
mencement of the limitation period (see page 109).

INSURANCE

A contract of insurance is created when one party
undertakes to make payments for the benefit of
another if specified events should occur. The con-
ditions upon which such a payment would be
made are usually described in detail in the policy.
The consideration (see page 63) necessary to vali-
date the insurance contract is called the premium.

Types of Insurance

The most important types of insurance relating to
the construction process are:

1. Professional liability
2. Public liability
3. Construction contract
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Professional Liability

In the light of current statistics, which indicate a
significant number of negligence suits against the
architectural profession each year (see page 10),
liability insurance is a valuable means of provid-
ing financial protection. However, there is no
legal requirement to insure, and some architects
prefer to risk the consequences and save the high
cost of premiums. Some clients, however, may
require proof of insurance as a prerequisite to
employment.

Professional liability insurance (often referred
to as E & O, or errors and omissions) varies from
company to company both in coverage and con-
ditions, and great care should be taken in policy
selection. In particular, the time limitation on
claims under the policy should be checked (to dis-
cover whether the policy covers errors made prior
to the policy period, which only become apparent
during the policy period). Joint ventures (see page
19) are not covered automatically by professional
liability policies, and at the outset of a joint ven-
ture agreement the architect should contact the
insurer to request the necessary coverage.

Even the most careful and experienced archi-
tect should consider the security afforded by pro-
fessional liability insurance, particularly because:

a. even if not negligent, the architect must still
finance the defense of claims, unless protected
by a suitable policy;

b. the architect is vicariously liable for the errors
and omissions of employees; many professional
liability policies provide coverage against this
contingency.

Public Liability

Most architects, whether or not insured under a
professional liability policy, carry a comprehensive
general liability policy to protect against claims
involving injury to persons or damage to property
in connection with the architect’s business or
premises. These policies often exclude the risks
specifically covered by professional liability policies.
In addition, the architect in practice may require:

Employee-related insurance:
● Workers’ compensation
● Disability
● Medical
● Retirement

● Death/dismemberment
● Group life

Office-related insurance:
● Building
● Building contents
● Documents
● Business interruption
● Criminal loss
● Motor vehicles

Construction Contract Insurance

In most building contracts (e.g., Article 11 of AIA
A201), both parties are required to insure against
contingencies relating to personal injury and
property damage resulting from operations on site
and, optionally, project management protective
liability.

Points to Remember

Advice by the architect to the owner on matters of
insurance should be avoided and may be specifi-
cally prohibited in some professional liability
policies. Similarly, many types of policy become
voidable if the insured fails to follow instructions
prohibiting admission of liability. Policies should be
read carefully to avoid potentially expensive errors.

Contracts of insurance are said to be of “the
utmost good faith” (uberrimae fidei). This means
that all material facts which might affect the
insurer’s willingness to accept the risk must be dis-
closed. Failure to disclose may render the contract
voidable (see page 63).

Insurers should be notified immediately of all
events which may affect the policy (e.g., changes
in personnel).

Regularly check that the amounts of coverage
are adequate, bearing in mind inflation, new
acquisitions, etc. Keep all policies in a safe place.
Ensure that renewal dates and premium payment
dates are carefully noted so that policies do not
lapse through inadvertence. Never take insurance
cover for granted. If in doubt as to whether a risk is
covered, check with the insurers promptly and ask
for confirmation of specific coverage in writing.

Although personally unconnected with 
construction-related insurance policies, the archi-
tect should ensure that evidence of insurance
required from the contractor has been approved
by the owner prior to any certifications for
payments.
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LEGAL LIABILITY IN PERSPECTIVE

Legal liability has been a long-standing concern for architects, but just how
serious an issue is it for contemporary practice? A brief historical overview may
help to bring perspective to both the extent of the problems faced by the pro-
fession and the nature of the risks involved.

During the 1970s and 1980s, it was not uncommon to hear that over one-third
of practicing architects were likely to be sued each year.1 Much of that infor-
mation, however, tended to concentrate on why the situation had developed
without too much attention being paid to what the threat was. In the absence
of any reliable database clarifying and quantifying the nature of legal liability,
it remained largely undefined and, as such, was all the more disturbing by its
vagueness.

Today, liability is still prominent as a focus,although much has been achieved
to both understand and alleviate the threat.2 During the 1980s, significant
strides were made in dealing with the types and sources of liability claims.

First, it appears that the early estimates of the incidence of legal action were
relatively accurate. The AIA reports that in 1978, thirty-five claims per one hun-
dred insured firms were reported by architects and that by 1984, this figure had
risen to forty-four.3 These figures, of course, do not take into consideration
action taken against uninsured architects or claims that were settled without
recourse to insurers. Fortunately, these alarming increases subsided throughout
the 1990s and are now around twenty claims per hundred. Second, informa-
tion concerning the nature of architects’ liability has provided a clearer indi-
cation of the characteristics of each lawsuit, and has helped to identify the
areas of greatest concern. Perhaps most interesting is the high proportion of
claims generated by alleged errors in the design phase. Assumptions that the
majority of cases arise from construction-related problems are at variance with
a number of sources. For example, the AIA has estimated that 78 percent of
property damage suits blame errors in the design and/or contract documents
for building failure. A study undertaken in Colorado also found that the design
phase was the major source of litigation:

The projects sampled in this study experienced an overall additive claim rate
of 6% (i.e., 6 cents on the dollar) and, furthermore, 72% of these increases
were due to design error or owner initiated changes. The more volatile issues
so prevalent in the literature (delay, differing site conditions, maladministra-
tion, etc.) account for only 28% of the claims.4

The combined findings of these sources tend to suggest that architects seeking
guidance on litigation-free practice should pay more attention to aspects of
design than may otherwise have been considered necessary.

In addition to this finding, the information highlights the danger areas where
architects typically become involved. The cases indicate an expansion in lia-
bility over time not simply in the number of cases involving architects each
year but in both the range of duties expected to be fulfilled and in the height-
ened expectation of the architect’s performance. Areas of contention that
have become more prominent include third-party claims, cost estimates,
responsibility for shop drawings, and even slander, although perhaps the two
areas that stand out most clearly both in the number of cases involved and in
their serious implications to the profession are the limitation of liability and

PRACTICE OVERVIEW
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implied warranties. In the first, cases reported throughout the United States5

have involved statutes of limitation and repose, which have been interpreted
in some states to render the architect accountable for errors for a virtually lim-
itless period of time. Even death appears to be no protection against these
claims. In one of the more extreme cases, the decision to allow the liability
period to commence when the fault was discovered (and not at an end of the
construction period, as was generally held in the past) resulted in a claim
against the estate of a deceased architect, the residue of which was providing
security for his widow.6 Fortunately, many states have sought to limit the poten-
tial of never-ending liability through the enactment of “long-stop” statutes (a
longer period of time during which claims may be brought but starting on a
specified date).

The question of warranties, or the degree to which architects should be
expected to guarantee their work, also raises some concerns. Strict, or auto-
matic, liability has yet to be completely successful in arguments against archi-
tects in the courts. Nevertheless, decisions in the field of product liability have
been used to suggest that complete building elements, such as roofs, are in
fact products, and as such should render their designer strictly liable for their
performance. These expansions of the architect’s duty, in this case to a point
where no fault needs to be proven to attach liability, is reflected in a number of
cases, and suggests that the difference between a warranty and satisfactory
performance is becoming less apparent. Two cases are illustrative of the high
standards expected of the architect. Both seem ridiculous in their claims, and
in fact both were decided in favor of the architects (who, of course, still had to
pay legal fees and may have lost their deductibles).

The first case, brought against an architectural firm for negligent design of a
prison facility, was instigated by the family of a prisoner who had committed
suicide in his cell. The plaintiffs claimed that the architects should have
designed the cells in such a way as to preclude the likelihood of self-inflicted
damage. In the second case,7 a zoo employee was injured while feeding an
elephant, and sued the architect for failure to design the cage properly.

Both cases, although seemingly frivolous, were considered to be sufficiently
substantial to make an adequate case against the architects’ failure to exer-
cise reasonable care in the designs.Although these cases failed, similar ones in
the past, which at the time seemed unlikely to succeed, were successfully
brought against the architects, increasing the standard of care for the profes-
sion as a whole. Such cases tend to highlight the boundaries of “safe” practice
for the present, while indicating new areas of concern for the future and bring-
ing the concept of implied warranty closer to reality.

Given the high level of legal liability, what has the impact been on the pro-
fession in real terms? Apart from general anxiety engendered by involvement
in legal action and potential loss of reputation, the most dramatic, quantifiable
impact can be calculated in insurance rates. Although it is a relatively new
phenomenon (errors and omissions insurance became available in the
United States only in 1956, although policies were drafted by Lloyd’s of London
soon after World War II), insurance costs have risen to the point where an
annual premium has accounted for as much as 4 percent of the gross income
of a practice, second only to payroll as a practice expense.

It has been suggested that at least part of the increased cost should be
passed on to the client. In a highly competitive and expanding profession,
however, firms may not want to risk losing work by increasing their fees. The
result may lead to lower wages and reduced profit.

Is the current liability situation a serious problem for the practicing architect?
There are some signs of encouragement and hope. For example, national
insurance figures suggest that more than half of claims are settled without
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payment to the plaintiff, and that in two-thirds of the cases, the architects are
victorious in court.

In addition to these figures, the increased understanding of the liability threat
has raised the consciousness of the profession as a whole. This has led to the
proliferation of guidance and warnings in the form of books, newsletters, arti-
cles, and workshop seminars, which are directed towards the self-protection of
firms and the individual practitioner through understanding of the dangers
and pitfalls involved in practice, and a commensurate lessening of malprac-
tice claims.

Perhaps more significantly, liability has become a major issue at the profes-
sional level, and initiatives for reform in state legislation regarding liability, frivo-
lous claims and tort has made some progress.

In conclusion, legal liability continues to be a sobering reality for the archi-
tect, although it is encouraging to see that the threat is now more clearly per-
ceived and understood. In addition,action at both the individual practice and
institutional levels has led to a more stable and secure future for the profession.
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Liability insurance can be very expensive
and a number of practices I know opt not
to carry a policy. Is this a wise idea?

Errors and omissions insurance can be expen-
sive and has in the past cost as much as 4 per-
cent of gross, an expense second only to
payroll. While premiums depend upon the
“hardness”of the insurance market, they have
risen in recent years and some smaller prac-
tices have elected to “go bare.” This strategy,
which is risky, may be accompanied by the
building of a “disaster” fund, essentially an
investment of the premium amount in an
interest-bearing account that may be used in
the event of legal action. The advantages
include a healthy saving of the accumulated

premiums (if the practice remains litigation free)
and a potentially lowered claims profile—an
uninsured architect is probably less of a target,
after all. The disadvantages are financial
trauma if legal action occurs before an ade-
quate pool can be saved and the likelihood of
fewer clients, because many will require insur-
ance coverage as a prerequisite for employ-
ment on anything but the smallest projects.

While insurance is not a universal panacea
for protecting the architect against claims—
there is usually a deductible and a limit to
coverage—some of the national carriers pro-
vide a useful and often necessary component
of successful practice and may offer extensive
information, education, and training that can
limit claims through improved practice.

Question & Answer
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FORMS OF OWNERSHIP AND
ASSOCIATION

Parties operating within the construction industry
have different legal personalities according to their
form of association. There are several methods of
carrying on a business:

1. Sole practitioner
2. Partnership
3. Corporation
4. Joint venture
5. Other

Before setting up any type of business, it is advisable
to obtain professional legal and financial advice.

Sole Practitioner

This is the simplest business form, with all liabil-
ities and responsibilities vested in a single person.
It is considered an appropriate organizational form
for a small business with a predictable small-scale
workload and a limited number of employees.

In recent years, however, many states have
created legislation that has allowed architects to
practice as limited liability partnerships, where a
partner is not necessarily personally liable for lia-
bilities, debts, and obligations of the partnership
other than for his or her own negligence, or that
of someone acting under his or her control.

Formation

The partnership relationship can be created by:

● Conduct of the parties
● Oral agreement
● Written agreement

Most satisfactory is the written agreement, in which
all aspects of the relationship can be expressed,
thereby limiting the potential for disagreement or
misunderstanding. In some states, all partners in
architectural firms are required to be licensed
architects.

Types of Partner

There are two major categories of partner:

1. The general partner
2. The limited partner

The General Partner Unless otherwise arranged
in the partnership agreement, all partners are
deemed to have equal rights and liabilities within
the firm, and all profits of the firm are divided
equally in the absence of an agreed ratio. Similarly,
all authorized acts of the partners bind the
partnership.

Some partnerships may agree to take junior
partners into the firm. As the title suggests, junior
partners have less authority and control of the
business, and take correspondingly lower respon-
sibilities (usually restricted to personal acts and
omissions). Profit-sharing will also be limited at
this level. Care should be taken by all prospective
junior partners to ensure that their position is
clearly and accurately described in the written
agreement. Further attention should be given to
dealing with the public so as to avoid a general
assumption of equality, and therefore joint liabil-
ity, with the senior partners (for example, letter-
heads should be clearly marked, indicating the
junior partner’s name and position, distinct from
those of the senior partners).
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Owner The law

Figure 2.1

Owner The law

Figure 2.2

Owner The law

Figure 2.3

Partnership

A partnership exists where two or more individ-
uals carry on a business as co-owners for profit.
All profits are shared between the partners in previ-
ously agreed proportions. The Uniform Partnership
Act has been adopted by most states, and it gov-
erns the major principles of partnership law.

Partnership has become a common method of
operating an architectural business as it enables
architects to share their expertise, capital, and other
resources.

The formation of a partnership does not limit
the liability of individual partners, and each part-
ner is responsible for all negligent acts and omis-
sions of the firm jointly and severally, or in other
words, whether personally negligent or not.
However, partners joining the firm before, or
leaving it after, a negligent act may be afforded
protection.
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The Limited Partner Limited partners may
invest capital in a firm and share profits, but they
cannot be involved in the management of the
business. Unlike general partners, their liability
may be restricted to the extent of their invest-
ment. Limited partners are allowed in most states
under the Uniform Limited Partnership Act, but
they are not common in architectural practices.

Termination of Partnership

The partnership agreement may be terminated by:

● Expiration of an agreed time period
● Completion of a designated project or task
● Death of a partner
● Bankruptcy
● Retirement of a partner
● Mutual agreement
● Court order
● Subsequent illegality (see page 63)

Taxation

Partnerships are not taxed as distinct entities, and
all partners pay individual tax upon their share of
the partnership profits. Consequently, larger orga-
nizations may prefer to become incorporated in
order to take advantage of tax concessions often
available to corporations.

Partnership Agreement Checklist
● Date of agreement and names and signatures of

the parties
● Date of termination (if any)
● Name and purpose of partnership, and business

address
● Contribution of capital, provision for with-

drawal, interest on capital, etc.
● Division of responsibilities and duties within

the firm
● Salaries and profit-sharing details
● Methods of accounting, banking, etc., includ-

ing specification of the partnership’s fiscal year
● Insurance
● Benefit schemes, including pensions for outgo-

ing partners and their families
● Rights of all partners in case of death, sickness,

retirement, and withdrawal
● Arbitration/mediation agreement
● Length of vacations
● Provisions for check-writing
● Provisions for hiring and firing
● Procedure relating to loans by partners to the

partnership
● Provisions in case of disqualification, bank-

ruptcy or misconduct of a partner

● General provisions for dissolution
● Admission of new partners

The above checklist is by no means exhaustive,
and architects should note that the more detailed
and specific the partnership agreement, the less
chance for future problems.

Corporations

Corporations are legal entities suited mostly to
larger scale operations, and owned by (although
distinct from) their shareholders. Corporations
can be characterized by:

● perpetual existence of independent, individual
shareholders;

● profit-sharing by shareholders;
● limitation of liability of shareholders to the

extent of the value of their personal share obliga-
tion (except in limited circumstances where the
so-called “corporate veil” can be pierced by a
court to enable an injured party to seek redress).
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Figure 2.4

All corporations are subject to the law of
the state in which they are incorporated. In addi-
tion, each corporation has its own Articles of
Incorporation which generally draw the param-
eters of its activities, its organizational structure,
and shareholders’ rights.

There are three major types of corporation:

● Profit corporations
● Nonprofit corporations (e.g., charities)
● Professional corporations

An architect may generally be a shareholder in
a corporation as long as it does not affect his or
her professional duties. In recent years, many
states have enacted statutes to enable architects to
set up professional corporations in which to practice
architecture.

Professional Corporations

Professional corporations differ from other corpo-
rations in that, although liability can be limited in
certain contractual matters, the individual profes-
sional remains personally responsible for all negli-
gent acts or omissions despite the incorporation.
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Consequently, an errors and omissions (E & O)
insurance policy is advisable for architects who are
members of professional corporations.

In some states, architects who practice in a pro-
fessional corporation can avoid liability where the
negligent act was totally outside their personal con-
trol. Individual state laws should be consulted to
ascertain the position of members of professional
corporations with regard to personal liability.

Major advantages for the architect in forming a
professional corporation include certain taxation
benefits, perpetual existence of the corporation,
and limited security of personal assets. However,

The arrangement must be conceived as a limited
one, or it may be viewed by the taxation author-
ities as taxable on a corporate basis. If a joint ven-
ture is felt to be an appropriate means of temporary
practice, the form of agreement between the organi-
zations concerned should be carefully drafted,
specifying the precise purpose of the venture,
respective tasks and responsibilities, and compen-
sation, using the same guidelines as those for a
partnership agreement (see page 18).

Formation

There are two basic types of joint ventures:

● Fully integrated self-supporting joint venture
● Nonintegrated joint venture

The fully integrated self-supporting joint ven-
ture is formed when the organizations concerned
create an entirely new association, separate from
the original firms, which operates independently
with a separate work force, payroll etc.

The nonintegrated joint venture is less formal
and allows employees in each firm to undertake
the work while remaining in their respective
offices, and on the original firm’s payroll. This is
the more usual form of architectural joint venture.

Compensation

Firms engaged in a joint venture may divide the
compensation from the venture in one of two
ways:

a. Profit split
b. Compensation split

Profit Split By this method, compensation
received from the owner is placed in a joint
account and divided between the venturers (after
expenses have been deducted) according to an
agreed formula.

Compensation Split This method allots a por-
tion of the project’s compensation to each ven-
turer at the outset, and then offsets the costs of
the services necessary to complete the work
against the sum allotted so that the difference is
retained as profit. This means that firms which
operate efficiently avoid financial loss caused by
the inefficiency of other firms.

In some circumstances, architects will form
joint ventures with a view to being commissioned
for a particular project. Rather than undergo the
full requirements before the work is assured, the
details of the proposed venture may be written
down in a memorandum of understanding. This
memorandum could form the basis of a full joint
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Owner The law

Figure 2.5

Owner The law

Figure 2.6

this form of association also has disadvantages
such as administrative costs and formalities. Also,
some public authorities may be unable to deal
with professional corporations, and out-of-state
work might be made difficult. For a variety of rea-
sons, professional legal and financial advice
should be sought prior to setting up a professional
corporation.

Limited Liability Companies (LLCs)

While having many of the characteristics of com-
panies, LLCs are taxed by the federal authorities as
partnerships. State law varies, although typically
architects in LLCs can limit their liabilities for acts
or omissions not directly under their control.

Joint Ventures

If two or more organizations wish to combine
forces for a specific project, they may engage in a
joint venture. This is a type of partnership limited
to the duration of the task. Advantages include:

● Shared resources
● Combined expertise and knowledge
● Joint capital
● Fluidity of staff allocation
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venture agreement if the firms are granted the
commission.

Insurance can be taken out under each firm’s
existing policies with an appropriate endorse-
ment, or by a separate policy in the name of the
joint venture.

Other Associations

Other forms of organization which may be encoun-
tered in the construction industry include:

a. Associated architects, or “loose groups”
b. Professional associations and unincorporated

associations
c. Trade unions
d. Governmental agencies (federal and state)

Associated Architects

The term “associated” with regard to architectural
practice is vague, and may refer, among other
things, to independent organizations sharing
facilities, or to a nonintegrated joint venture of
firms. The AIA recommends that the use of the
term “associated” should be avoided unless the
actual legal relationship of the parties is clearly
defined. In the absence of a clearly defined rela-
tionship, a partnership may be implied by the
courts, leading to complex and expensive liability
problems.

Two forms of association are increasingly common:

1. Often a “design architect” works with an
“architect of record” on specific design pro-
jects. The former establishes the conceptual
and schematic basis for the project, while the
latter takes responsibility for construction docu-
mentation and construction administration.

2. In large or complex projects, an “executive
architect” may manage and coordinate the
work of a “consulting architect” who is respon-
sible for specific portions of the project.

Professional Associations and
Unincorporated Associations

The professional association is not technically a
corporation, but is sufficiently corporate to be
treated as such for taxation purposes. Unin-
corporated associations (e.g., social clubs) are not
legal entities, but in most states they do have lim-
ited legal capacity (e.g., to contract). Architects
working for such groups should be careful to
check the authority and liability of the members
they deal with; this information can usually be
found in the constitution or regulations of the
association. State laws regarding the legal capacity
of these associations should also be checked by

the architect before entering into a contractual
relationship.

Trade Unions

These are groups formed within the trade (often
as unincorporated associations) for the purpose of
collectively bargaining for pay and conditions of
employment.

Government Agencies

The regulations of these bodies, both at state and
federal level, derives from statutes. They have, in
the past, enjoyed immunity from legal actions.
However, this immunity is now less absolute in
many states, and a number of claims have been
made successfully against governmental agencies
for their negligent acts or omissions (e.g., negli-
gent plan inspection).

THE PARTIES INVOLVED

Professional Relationships

The Architect/Owner

The relationship between the architect and the
owner is primarily contractual, and as such is gov-
erned by the terms of the contract between them.
The contract formalizes a relationship of agency
in which the architect (the agent) acts as the rep-
resentative of the owner (the principal), working
solely in the latter’s best interests.

Agents are expected to work with the level of
skill normally associated with their profession or
occupation, and to be concerned to prevent any
conflict arising between their own interests and
those of their principal. The agency authority of
the architect is limited by the terms of the
appointment, and the architect should be careful
to avoid overstepping his or her authority. For
example, ordering the contractor to undertake
work where the latter acts upon the apparent
rather than actual authority of the architect may
constitute a breach of the architect/owner agree-
ment. Should the owner wish to extend the pow-
ers of the architect beyond those specified in the
signed contract to enable the undertaking of spe-
cific tasks outside the scope of authority, written
authorization should be obtained by the architect
before carrying out such work.

The agency relationship between the owner
and the architect is not a general one, and the
architect may act as the owner’s representative only
in areas specifically stated in the contract between
them. Where a decision is needed on a question
in which the agent does not have authority, the20
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principal should be contacted. In an emergency,
where the principal is not available, the agent is
authorized to do anything which prevents loss to the
principal. Such situations may give rise to dispute,
and should be treated with the utmost caution.

Under the AIA A201 Contract for Construction
1997, the architect takes on a secondary role of
quasi-arbitrator of the agreement between the
owner and the contractor. Absolute fairness
should be exercised in this role and, in spite of
being the owner’s agent, the architect must not
show undue favor to the owner in the event of a
dispute concerning the contract (A201. 4.2.12).

The Architect/Consultant

Where services necessary to a construction project
are outside the architect’s purview, specialists may
be employed by either the architect or the owner

to undertake the work. It is usual for the architect
to form a contractual relationship with a consultant
although, in some instances, it may be possible for
the owner to contract directly with the specialist
(e.g., soils engineer).

Types of Consultant Consultants may be employed:

● for their technical knowledge (e.g., lighting,
acoustics, landscaping);

● for their knowledge of specific building types
(e.g., hospitals, theaters, schools);

● for other attributes relevant to a specific project
(e.g., financial expertise, behavioral studies).
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Care should be taken when employing
consultants not to use their services for work
which may fall under the architect’s purview, as
this may result in reduction of the architect’s fee.

Selection As the architect is vicariously responsible
for the errors and omissions of the consultants,
selection should be made with great care. Owner’s
recommendations may be considered, but the
final choice should remain with the architect,
who can and should require all consultants to
maintain errors and omissions insurance coverage.

In order to fully delineate responsibilities,
duties, and conditions of the relationship between
the architect and the consultant, a written con-
tract is advisable. The AIA produces two standard
forms which are recommended:

● AIA Document C141, Standard Form of
Agreement between Architect and Engineer

● AIA Document C431, Standard Form of
Agreement between Architect and Consultant
for other than Normal Engineering Services.

These documents are written to correspond
with other AIA contracts (e.g., B141, A201, etc.)
in terms of timing, format, and sequence. If a
consultant’s services are employed, the architect
may be entitled to further payment to cover
administration and extra risk. In some cases, the
extent of work to be undertaken by a consultant
may make it appropriate for the parties to engage
in a joint venture (see page 19).

For limited or clearly defined work, a care-
fully drafted letter may serve instead of the full
contractual documents. The letter should be sent

to the consultant in duplicate with instructions to
return one copy signed to the architect, and it
should include:

● The names of the parties
● Date of the agreement
● Title and location of the project
● Description of the work
● Terms and conditions of service
● Payment type, method, and amount
● Insurance details

The Architect/Contractor

In conventional project delivery, there is no con-
tractual relationship between the architect and the
contractor, as the latter contracts directly with the
owner. However, most building contracts contain
provisions enabling the architect to undertake
prescribed duties in the capacity of the owner’s
agent (see page 85).

Errors made by the architect which cause loss
to the contractor could not result in an action
under contract law (see page 63), but could form
the basis for a claim against the owner who
remains responsible for the agent’s authorized
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Figure 2.10

Contractor

Subcontractors

Sub-subcontractors

Owner

Suppliers

Architect

Figure 2.11
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acts. This may in turn lead to an action by the
owner against the architect for breach of the con-
tract between them. Alternatively, the contractor
could sue the architect in tort, where no contrac-
tual relationship is necessary (see page 6).

The same situation arises between the architect
and subcontractors whose contracts are with the
contractor, and also the suppliers who deal
directly with the contractor and subcontractor.

The Engineer and Construction
Manager

The Engineer

As in the profession of architecture, engineering
work and the title “engineer” are usually protected
under state law, although often the boundary
between architecture and engineering work is ill-
defined. In some states, engineers may be allowed
to undertake work which might be considered to
be architectural elsewhere, in addition to work
primarily classified as engineering.

In any event, the professional engineer will
normally be expected to conform to the examina-
tion, registration, and professional requirements
of the state of residence, and will be subject to
many of the practice-associated conditions which
may apply to architects. The term “engineer” is a
general description of many distinct fields of
expertise, several of which are represented by their
own professional bodies (e.g., the American
Society of Civil Engineering). Engineering fields
include:

● Soils
● Structural
● Mechanical
● Electrical
● Acoustic
● Highways
● Civil
● Drainage

Architects and Engineers Where architectural
firms wish to engage the services of an engineer,
it is advisable to use AIA Document C141,
Standard Form of Agreement between Architect
and Consultant. It is important to define the
engineer’s services as fully as possible in the con-
tractual agreement, so that relative duties and
liabilities can be determined and insurance coverage
maintained accordingly. This is particularly rele-
vant because, although the engineer must per-
form to the standard expected of his or her
profession, the architect is usually vicariously
responsible for an engineer’s negligent acts of
omissions.

The Construction Manager

The use of construction managers is an increasingly
common practice for large and/or complex building
projects, though the scope and detail of operations
carried out under this term varies. Construction
management services may be practiced by a number
of parties. Some general contracting companies
have entered the field, either in addition to or
instead of normal construction work. Also, archi-
tects, engineers, and others with expertise and
experience in the construction industry (e.g.,
construction superintendents) have undertaken
similar services. The contractual arrangements
made with a construction manager vary. Often,
the contract is made directly with the owner, and
the construction manager acts as go-between for
all the parties involved in the building project and
the owner. However, it is possible for such a man-
ager to be employed as a consultant by the architect,
or to form a joint venture with the architect (see
page 19).
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Owner Architect
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Prime
contractor

Prime
contractor

Prime
contractor

Figure 2.12

There are basically three primary roles under-
taken by construction managers.

1. Advisers provide expertise on constructability,
cost control, and construction methods. Advisers
do not have a monetary interest in the means
and methods of construction.

2. Agents organize and coordinate the various
subcontractors and construction trades.

3. Constructors play an advisory role during
design and then shift to the role of contractor
for the construction phase. This dual role
holds the potential for conflict of interest, as
advice provided during design may unduly
influence the overall cost of the project, and
the constructor’s profit.

AIA Document B144/ARCH-CM, Standard
Form of Amendment for the Agreement Between
the Owner and Architect where the Architect
Provides Construction Management Services as
an Adviser to the Owner, provides a means to
integrate a construction manager role with that of
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an architect providing design and other construc-
tion administration services as described in AIA
Document B141. Construction management car-
ries with it a correspondingly high level of liability
for actions related to supervision. Architects
involved in construction management assume
greater responsibility and authority during con-
struction, but also face a correspondingly high
level of liability.

Architects who offer services in this area should
be careful to ensure that the scope of work and
attached responsibilities are adequately defined in
the contractual agreement, and that insurance
coverage is correspondingly broad.

Other standard AIA documents that have been
developed for use in these circumstances include:

● A101/CMa, Standard Form of Agreement
between Owner and Contractor – Stipulated
Sum, Construction Manager-Adviser Edition

● A121/Cmc, Standard Form of Agreement
between Owner and Construction Manager
where the Construction Manager is also the
Constructor (AGC Doc. 565)

● A131/CMc, Standard Form of Agreement
between Owner and Construction Manager
where the Construction Manager is also the
Constructor – Cost Plus a Fee, No Guarantee
of Cost

● A201/CMa, General Conditions of the
Contract for Construction, where the
Construction Manager is not a Constructor,
Construction Manager-Adviser Edition

● A311/CM, Performance Bond and Labor and
Material Payment Bond, Construction
Management Edition

● A511/CMa, Guide for Supplementary
Conditions, Construction Manager-Adviser
Edition

● B141/CM, Standard Form of Agreement
between Owner and Architect, Construction
Management Edition

● B141/CMa, Standard Form of Agreement
between Owner and Architect where the
Construction Manager is not a Constructor,
Construction Manager-Adviser Edition

● B144/ARCH-CM, Standard Form of
Amendment for the Agreement between
Owner and Architect where the Architect
Provides Construction Management Services as
an Adviser to the Owner

● B801, Standard Form of Agreement between
Owner and Construction Manager where the
Construction Manager is not a Constructor

● G701/CM, Change Order, Construction
Management Edition

● G701/CMa, Change Order, Construction
Manager-Adviser Edition

The Design-Builder Design-builders provide a one-
stop source for design and construction services.
The design-builder may provide all services or may
subcontract parts of design services or construction
work. Document A191 provides for flexibility in
tax arrangements. Note that as with construction
management, architects who participate in
design-build may substantially increase their lia-
bilities. Contractors are held to a vendor’s stan-
dard of care which differs from that of the
professional. The vendor’s standard is based on
performance of the work specified in the contract
documents.
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THE ARCHITECT/CLIENT RELATIONSHIP

The literature of architectural practice is relatively consistent in its treatment of
the architect/client relationship. Whether the architect is conceived of as an
expert adviser or likened to the supporting partner in a Victorian marriage,1
the importance of establishing and maintaining close ties with the client is con-
stantly stressed and,given the largely private,commercial nature of practice in
the United States, may seem perfectly logical. However, research into the sepa-
rate but associated areas of professionalism and legal liability suggests that
a potential conflict may exist between the desire to maintain good
architect/client relationships and the pressing need to guard against legal
action.

As many architects are painfully aware, the threat of legal liability has esca-
lated over the years, and every aspect of practice needs to be monitored
closely to reduce the likelihood of court action. While the construction phase
produces a significant share of legal actions, many cases originate from acts
or omissions taking place during the design phase, where the architect and
the client are the major participants.2 Many of the problems in these cases
originate from alleged errors in construction documentation, but a sizable
number are concerned with conflicts between the architect and the client,
not necessarily connected to design error. In a Wisconsin study,3 for example,
over one-fifth of the actions were initiated by architects suing for fees. In many
of these cases, the architect/client relationship had broken down and refusal
of further payment had precipitated the legal action.

Many law suits stem from inconsistencies and misunderstandings in client
negotiations. In a number of instances, particularly in small-scale commissions
for clients with little knowledge of or previous experience with the building
process, architects had casual, informal contractual arrangements and a ten-
dency to shield the client from potential construction problems. When prob-
lems do arise in such instances, the client is rudely awakened to his or her
(often monetary) consequences and tends to blame the architect, not always
unreasonably, for their occurrence. In order to minimize these pitfalls, the archi-
tect should follow more businesslike and formalized procedures that clearly
define the rights and responsibilities of the two parties. However, by establishing
clearly-defined legal boundaries between the parties, such actions seem to
diminish or violate the architect/client relationship that has become accepted
at the smaller scale of practice.

A review of common misunderstandings between the architect and the
client suggests that they can be avoided in a way that does not violate or
endanger the relationship. Closer attention to procedures both before a for-
mal agreement is signed and during the contractual relationship may not only
reduce the chances for legal action, but establish a sounder “professional”
relationship which ultimately increases the likelihood of successful completion
of the project.

At the beginning of the architect/client relationship, before contract forma-
tion, it is vital that the parties achieve a “meeting of minds,” where the expec-
tations and duties of both parties are clearly and unambiguously
communicated and mutually agreed upon. This fundamental contractual
principle may seem obvious to those practitioners with regularized procedures
and broad negotiating experience. Nevertheless, many misunderstandings

PRACTICE OVERVIEW
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and disputes have arisen from situations that could have been easily avoided
by clearer explanation and planning before the architect/client agreement
was signed. For example, a number of cases suggest that, during early negotia-
tions, some clients were not fully apprised of their responsibilities or the finan-
cial, legal, and temporal implications of the project. Potential problems were
not mentioned, and even monetary matters were glossed over. It was not
clear, for instance,how much the architect’s fees would be,how they would be
calculated, or even when they would be paid, so that the client’s financial
obligations to the project were not clearly articulated. Accordingly, when
problems became apparent, the architect was often blamed for not alerting
the client in advance. Whether these problems arose from insufficient briefing
by the architect or by a misguided desire to shield the client from some of the
rigors of the construction process, courts are likely to hold that, as the expert
with a duty to “advise and consult” with the owner, the architect should bear
responsibility for ensuring that full communication exists between the two par-
ties, and that the client is aware of the obligations of both.

Architects approach client negotiations in different ways, and may not wish
to risk losing potential commissions by appearing overly alarmist or pessimistic.
However, it is more prudent to highlight the realities of the building process,with
its complicated rules and procedures and attendant uncertainties, than to
allow the client to discover these after the contract is well under way. Other
aspects of the architect/client relationship that have proven problematic
should also be discussed before signing the contract to ensure a clear under-
standing of the respective roles of the parties. It should be made clear, for
example, that architects do not warrant perfection in their work, and that,
despite every effort being made, some problems—in timing or cost, for
example—may arise. Similarly, the extent of architectural duties that should be
expected for compensation should be carefully explained using either B141 or
B151 as a checklist. Problems have arisen where architects have either asked
for payment after the fact for work that the client assumed was part of their
basic fee (attendance at hearings, preparation of graphics or models for pre-
sentations, etc.) or where clients have been dismayed to discover a required
task had not been fulfilled. A classic example of this lies in the expectation of
detailed cost estimates instead of the more approximate preliminary estimates
required in the AIA contract.

Once the contractual relationship has been formalized, both parties should
have a clear idea of their respective roles. However, the rather flexible
approach to contracts taken by some practitioners has led to problems that
have found their way to the courts. If standardized documentation is used
(and the AIA contract documents are likely to be the most representative of
traditionally accepted practices), many potentially problematic issues will be
underscored, particularly if such documents are used as a negotiation vehicle
in the pre-contract phase. In this way, the architect can “educate” the client as
to the expectations of the contract establishing the boundaries of the archi-
tect’s duties and responsibilities. Where verbal or personalized contracts are
used in preference to standardized documents, there is a greater risk of omis-
sion of information that might be a potential remedy should problems arise at
a later stage. For example, few personalized contracts are likely to contain arti-
cles covering ownership of the drawings, yet it is possible that, in the absence
of a specific statement such as that made in AIA document A201, the owner
may be granted custody of the employee’s work.4 Similarly, mediation or arbi-
tration procedures,which can offer a useful alternative to litigation,may be dif-
ficult or impossible to implement without prior written agreement of the parties.
If standardized contracts are used other than AIA (e.g., client-generated docu-
ments), they should be checked very carefully to ensure that the architect’s
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rights and responsibilities are not radically altered without the clear consent of
both parties. It is possible that documents prepared by the client’s attorneys
may vigorously protect their client’s rights at the expense of the architect.5

Adherence to and full knowledge of contractual obligations is as applicable
to architects as to their clients. An exact understanding of required duties
should ensure that adequate payment is received, that prescribed duties are
undertaken and, implicitly, that the boundaries of permissible power are not
exceeded. AIA contracts, for example, do not empower the architect to stop
or change the construction work or to have any responsibility for safety on site.
Consequently, any action by the architect beyond that required or permissible
is both gratuitous and a potential focus for liability claims.Similarly, the architect
should not give advice on bonding and insurance to the client: in fact, certain
errors and omissions insurance plans specifically prohibit such advice and will
withdraw coverage should such advice be given.

If standardized documentation is used, the architect should take advantage
of all its provisions, which, research suggests, is not common. It is estimated, for
instance, that of the architects who use AIA A201 (by no means the whole pro-
fession), less than 5 percent take advantage of the article requiring the con-
tractor to submit a list of subcontractors’ names, to which the architect may
make reasonable objection.6 Strict adherence to contract provisions not only
minimizes problems that may arise, but provides an effective defense in the
event of court action, if it can be shown that the firm performed its obligations
under the contract in a reasonable and professional manner.

Despite the perception that more formalized, businesslike procedures con-
flict with the traditional architect/client relationship, the former are clearly
desirable and not incompatible with the traditional image. More effective
architect/client negotiations using standardized agreements will help minimize
the misunderstandings and legal liability and even strengthen the relationship.
The ultimate objective of the association is, after all, a project completed
with the minimum number of disturbances or setbacks. Increased efforts by the
architect to reduce possible conflicts can only serve to strengthen this goal
and ultimately serve the expectations of the client in a responsible and profes-
sional way.
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Architects are getting sued for everything
these days—I even hear you have to watch
what you say or you could be sued for your
opinions. Can this possibly be true?

The tort of negligence encompasses many
aspects of the architect’s activities which
may include negligent misstatement. If profes-
sionals give expert advice which, if relied
upon, leads to loss or injury, they may be held
liable for the consequences. This responsibility,
which does not require a contractual rela-
tionship or any form of compensation to be
relevant, means architects should only offer
their professional opinion with care. This

includes the giving of references, any
comments regarding safety or operations on
site (which are not contractually required
anyway) and advice on the selection of con-
tractors, subcontractors and suppliers. In the
last instance, there have been several cases
where the architect has legitimately used
contractual authority to reject subcontrac-
tors, only to be sued for defamation.

In any case, where a professional opinion or
judgment is offered, it should be as objective,
dispassionate, factual and accurate as pos-
sible. Any indication of malice, inaccuracy or
bad faith,especially in a written form,could be
the basis for a legitimate claim.

Question & Answer
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THE PROFESSION

Each state enforces licensing laws which control
the use of the title “architect” and the practice
of architecture. Qualification requirements differ
depending upon the standards of the state licens-
ing boards, although the National Council of
Architectural Registration Boards (NCARB), with
support from the AIA, encourages uniformity in
educational and examination procedures and facili-
tates reciprocity among the states. A combina-
tion of higher education, architectural experience
under the supervision of a licensed architect, and
passing a licensing examination, is generally required
as a prerequisite to a license, together with other
specified requirements. The state laws are enforced
by regulatory boards.

Interstate Licensing

As the licensing of architects is carried out on a
state-by-state basis, it may be necessary for the
architect to requalify a number of times if engaged
in work in several states. However, some states
operate a reciprocity system to facilitate interstate
practice, and enable architects to obtain a tempo-
rary or permanent license. NCARB certification
greatly facilitates interstate licensing. Partnerships
(see page 17) should ensure that all general part-
ners are registered in states where work is under-
taken. Failure to abide by state licensing laws renders
the offender liable to imprisonment or fine, and
may provide sufficient grounds for the owner to
successfully avoid payment of fees.

Intern Development Program

Most states require an internship under the super-
vision of a registered architect as a prerequi-
site for license. NCARB administers the Intern
Development Program (IDP) as a means to facili-
tate exposure of interns to a broad range of profes-
sional responsibilities and experiences. Working
with a supervisor within the intern’s firm and a
separate mentor assigned to the intern, interns
maintain detailed records of their experiences,
and must attain a specific number of training
units in order to satisfy licensing requirements.

ETHICS

The broader field of ethics is concerned with the
norms, values and associations of individuals and
groups, which may be embedded in cultural,
religious or societal frameworks. They may be
formalized in laws, or simply incorporated in
accepted standards of behavior.

In a professional context, ethical behavior is often
established in codes of conduct, which provide a
collective assessment of required standards of pro-
fessional performance with specific regard to society,
to clients and to other members of the profession.

In the profession of architecture, codes are
enforced at the level of registration within each
state, and by the professional bodies that repre-
sent the field.

State Codes

Rules of behavior are enacted by each state and
are codified in administrative regulations. They
are mandatory, and violation may result in:

● suspension of license;
● censure;
● fine;
● imprisonment.

Many state codes are based upon the model
developed by the National Council of Architectural
Registration Boards.

National Council of Architectural
Registration Boards Rules of
Conduct

NCARB comprises the registration boards of all
fifty states, the District of Columbia, Guam, the
Northern Mariana Islands, Puerto Rico and
US Virgin Islands. The Council has developed
standards regulating architectural practice which
are established in the Rules of Conduct.

The rules incorporate the following areas:

● Competence
● Conflict of interest
● Full disclosure
● Compliance with laws
● Professional conduct

The Rules of Conduct are recommended by
NCARB to Member Boards and may be adopted
in whole or part by individual state Architectural
Registration Boards.

American Institute of Architects
Code of Ethics and Professional
Conduct 1997

The latest version of the code is a balance of
mandatory and voluntary principles that conform
to the Sherman Anti-Trust Act. It is administered
by a National Judicial Council appointed by the
AIA Board of Directors and is applicable only
to AIA members. Licensed architects who are not
AIA members are not subject to the provision of
the code.
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The code addresses responsibilities:

● to the public;
● to the clients;
● to the profession;
● to colleagues.

The code is arranged in three tiers:

● Canons
● Ethical Standards
● Rules of Conduct

Canons

These are broad principles of conduct which
members are encouraged to meet.

For example, “Members should maintain and
advance their knowledge of the art and science or
architecture . . .” (Canon 1).

Ethical Standards

These are more specific goals to which members
should aspire in professional performance and
behavior.

For example, “Members should serve their
clients in a timely and competent manner.”

Rules of Conduct

The Rules of Conduct are mandatory and the only
component of the Code of Ethics and Professional
Conduct that are subject to enforcement.

For example, “Members shall not accept com-
pensation for the services from more than one
party on a project unless the circumstances are fully
disclosed and agreed to by all interested parties.”

THE OFFICE

Although architectural offices vary considerably
in their structure, management, and workload,
certain general observations and recommenda-
tions can be made regarding their administration.

Administration

Initial factors to be considered in the running of
an architectural office include:

1. Insurance
2. Financial management
3. Office organization
4. Staff organization and selection

Insurance

As well as sufficient insurance to cover negligent
performance by all employees for whom the prin-
cipals remain vicariously responsible, insurance

policies should be maintained to cover the office
and its contents with respect to loss or damage,
and also employee benefits (e.g., medical expenses,
vehicular insurance, and compulsory coverage
under the workers’ compensation laws).

Financial Management

The necessity for maintaining accurate accounts
cannot be too highly stressed, and professional
assistance may be necessary to establish an
accounting system and, possibly, to operate it.
The AIA has prepared a manual for its members
on the subject entitled An Architect’s Guide to
Financial Management (1997), by Lowell V. Getz,
which architects in private practice may find of
interest. The AIA Firm Survey periodically pub-
lishes billing data according to firm size and
employees. A number of firms, such as Practice
Management Associates and Zweig White &
Associates, collect and publish updated surveys on
financial performance, and accounting, fees, and
compensation for architects.

Office Organization

To ensure efficiency and consistency within the
office, it is advisable to record and maintain uni-
form procedures and techniques of office manage-
ment. For example:

● Standardized communication methods (see
page 85)

● Standardized drawing conventions
● Explicit roles, duties, and responsibilities for all

personnel
● Use of standardized forms for office administra-

tion (see page 85). The AIA produces several of
these including:
G804 Register of Bid Documents
G805 List of Subcontractors
G806 Project Parameters Worksheet
G807 Project Team Directory
G809 Project Abstract
G810 Transmittal Letter
Other standardized paperwork may be used
including accounting forms, fax sheets, tele-
phone messages and memo pads, and order
forms which can be printed in the house style.

In order to communicate and record information
regarding office procedures in a consistent and read-
ily available format, firms sometimes produce an
“Office Standards Manual” containing the above
data to provide a useful reference to new employees.

Staff Organization and Selection

Many practices consider it useful to establish office
policy concerning their employees. A “Personnel32
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Policy Manual” is advised as a method of
consolidating preferred practice both for existing
members and prospective employees to familiarize
them with office characteristics and expectations.
The manual may contain general details of the
practice (workload, direction, etc.), its organization,
and fundamental policies regarding employment
procedures and staff benefits. Information may
include:

Office practice:
● Office hours
● Payment methods
● Overtime and time recording
● Lunch and coffee breaks
● Travel and expenses
● Responsibilities (equipment, etc.)
● Salaries and salary review
● Other concessions (parking space, etc.)
● Client service expectations

Staff benefits
● Pensions
● Profit-sharing and trust funds
● Holidays
● Incentive pay
● Sick leave
● Professional activities (further training, confer-

ences, conventions, etc.)
● Civil duties (jury service, voting, civil projects, etc.)
● Dues to professional and civil organizations
● Future promotional policy

Hiring practices:
● Methods of selection
● Moving expenses and transfers
● Termination of duty, layoffs, and resignations
● Leaves of absence (military, emergency, etc.)

Contracts of Employment

A contract of employment need not be formu-
lated in writing, but a carefully drafted agree-
ment, covering all relevant issues established in
the office manual will help to lessen the risk of
future misunderstanding. Such agreements may be
drafted into a letter of appointment, or attached to
a letter in a standardized format, including the
following details:

● Names of parties
● Date upon which employment commences
● Salary and payment intervals
● Hours of work
● Vacation period and vacation pay
● Sickness pay
● Pensions and other benefits
● Insurance coverage (professional indemnity,

health, accident, etc.)

● Periods of notice
● Job title, duties, and responsibilities
● Required membership in professional associa-

tions
● Office benefits (e.g., automobiles)

Of course, professional legal advice is important
in the drafting of contracts of employment. Finally,
an architectural practice should be kept under con-
tinual review with regard to procedures, personnel,
and equipment. In this way, timely adjustments
can be made to assure the smooth running of the
firm in the event of changed circumstances.

THE ARCHITECT/OWNER
RELATIONSHIP

The architect/owner relationship will be affected
by the nature of the owner, who may be:

● a private individual;
● a partnership;
● a corporation or institution;
● a state or federal department or governmental

agency.

When dealing with employees of large organi-
zations, it is advisable to check or verify their
authority to bind the firm at the outset.

In some cases, the owner and the user of the
proposed project may not be the same party (as,
for example, in the case of a school or hospital),
and care must be taken not to confuse the
requirements of the two roles. Though users may
seek features they deem appropriate, owners may
not be willing to pay for them.

The character of the owner will affect the
administration of the project in a number of
ways, including:

● selection of the architect;
● the architect/owner agreement;
● contractor selection procedures;
● methods of construction;
● means of communication among the respective

organizations;
● forms and paperwork to be used.

State and federal agencies are likely to want to
use their own forms and contracts, and will be
bound by statutory requirements in the selection
of both architects and contractors.

Selection of the Architect

This may be accomplished in three ways:

1. Directly: Direct selection is a function of rep-
utation, recommendation, previous contract,
or chance.
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2. Comparatively: This method is usually used
by institutions, public agencies, etc., where a
number of architects will be asked to submit
their résumés for consideration by a board.
Information required may include:
a. age and achievements of the firm (examples

of work, clever solutions, efficiency);
b. details of the practice (staff, workload, orga-

nization, and ability to take on new work);
c. references (bank, former clients);
d. names of preferred consultants.
Interviews may also form part of this selection
method.

3. Competitively: Competitions may be:
a. selective, where a limited number of

entrants will be invited to participate;
b. open, where anyone may enter.
Architects are advised only to enter competi-
tions approved by the American Institute of
Architects, and abide by the guidelines it has
established.

The Agreement

The form of agreement between the architect and
the owner is very important, and care should be
taken to clearly establish the relationship at the
outset. Oversights, omissions, or misunderstand-
ings at this stage may lead to serious problems
later in the relationship which foresight and thor-
ough attention could have helped to prevent.

There are a number of ways in which archi-
tect/owner associations can be formed:
● By conduct of the parties (see page 63)
● By letter (see page 63)
● By formal written agreement

A contract may be drafted for each new project,
although the use of standardized forms is advis-
able. The AIA produces a number of standard
forms although some owners, specifically larger
institutions and governmental agencies, may wish
to use their own standard forms. These should be
studied carefully before signing as they may seek
to increase the architect’s liability beyond the
standard of reasonable care.

In most cases, the use of AIA forms is strongly
advised, as they are generally accepted and under-
stood throughout the building industry and are
comprehensive in their coverage. Less formal
methods of agreement may be used in projects of
a simple or minor nature where a full contract
appears inappropriate. Here, abbreviated contracts
may be useful (AIA Document B151) or carefully
drafted letters of agreement, which might include:

● Details of the extent and purpose of the project
● The general nature of the agreement

● Details of the site (location and address)
● The responsibilities and roles of each party
● Payment type and times of payment (see

page 38)
● Details of retainers
● Methods of calculating fees and expenses
● Details of full and partial services
● Copyright considerations (see page 38)
● Additional services, if any
● Other matters (consultants, type of building

contracts, etc.)

Article Changes

In the eventuality that the standard contract arti-
cles have to be amended, omitted, or enlarged,
great care should be taken to ensure that the terms
of the agreement, as amended, do not adversely
affect the architect’s position with regard to liabil-
ity, or conflict with provisions contained within
related documents. If changes are necessary or
required by the owner, legal counsel might be
consulted to ensure that the overall documenta-
tion of the project remains consistent, and accept-
able to the architect.

Checklist

Factors to be considered at preliminary meetings,
and possibly mentioned in letters of agreement
and/or contracts include:

1. Obtaining details of:
● the owner and any representatives (names,

addresses, etc.);
● the project (description of intent);
● the site;
● the proposed user (if different from the

owner).
2. Checking:

● the seriousness of the owner and ability to
proceed with the work (even a credit check of
some clients might be prudent at this stage);

● whether any other architects are involved
with the project (if so, they should be
informed);

● the availability of office resources for the job;
● statutory requirements and consents necessary.

3. Discussing:
● appointment and payment of consultants;
● type of building contract to be used;
● method of contractor selection;
● single or separate contract system (see

page 66);
● early appointment of contractor;
● subcontractors and suppliers;
● methods of insurance and security (bonds,

warranties);
● limitation of liability and indemnities.
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4. Providing the owner with:
● details of the owner/architect agreement and

information, including details of payment;
● details of the architect to be in charge of the

project;
● methods of communication;
● other data which will help the owner

to understand respective duties and respon-
sibilities and details of the construction
process.

The Architect’s Services during the
Design Phase

While the architect and client can agree to any
contractual agreement they like, it is always
preferable to reduce the scope and details of the
agreement to writing. Furthermore, the use of stan-
dard forms is highly recommended. These have
been developed by all respective parties to the con-
struction process and present a fair, balanced agree-
ment that encompasses all the necessary details of a
services agreement which may be encountered.
There is also an industry-wide understanding of
the meaning of each of the articles, which helps in
any disagreements over interpretation.

Without a standard agreement, key issues affect-
ing the relationship—arbitration procedures, owner-
ship of drawings, etc.—may be unclear. Similarly,
if a standard form is amended or supplemented,
care should be taken not to adversely affect the
rights of either of the parties involved, and legal
counsel is advised should such an unnecessary step
be taken.

American Institute of Architects
Standard Forms

Clients may have their own contract, although
the AIA produces a range of agreements which
can be used:

● B141-1997 Standard Form of Agreement
between Owner and Architect

● B141/CMa Owner-Architect Agreement,
Construction Manager-Adviser edition

● B151-1999 Abbreviated Owner-Architect
Agreement for Projects of Limited Scope

● B163 Owner-Architect Agreement for
Designated Services

● B171 Interior Design Services Agreement
● B181 Owner-Architect Agreement for Limited

Architectural Services for Housing Projects
● B727 Owner-Architect Agreement for Special

Services
● B901 Design/Builder-Architect Agreement

The Architect-Owner Agreement 1997
Edition

There have been fourteen previous editions of the
standard form beginning in 1917, although the
latest 1997 format represents an important depar-
ture from its predecessors. The document recog-
nizes and details the architect’s duties. Rather
than just defining the “basic services”, it:

● attempts to clarify mutual responsibilities;
● quantifies respective roles;
● provides a mutual waiver of consequential

damage;
● determines the loss of profit after the architect’s

termination.

The document is more flexible than previous
editions, and provides benefits to both owners
and architects, while creating a better overall
agreement.

The 1997 Edition: Owner Benefits

● The architect must keep all information relative
to the owner confidential.

● The architect must have no conflicts of interest.
● The architect must produce a project manual

for every job.
● Criteria must be established for certificates, and

better documentation must be kept.
● The architect will meet with the owner on final

completion and in the post-construction period
to review facility operation.

● If the project exceeds the original estimates,
redesign will be undertaken by the architect
without cost to the owner.

The 1997 Edition: Architect Benefits

● Better project parameters for compensation.
● Compulsory mediation.
● Contingencies can be included in estimates.
● Clearer involvement in the bidding phase and

preparation of change orders.
● Ownership and use of drawings, including elec-

tronic materials.
● Better solutions for owner nonpayment.

The 1997 Edition: General Benefits

● The agreement (terms, conditions and com-
pensation).

● The scope of services.
● Supplemental attachments.
● A more explicit services description and quan-

tifications (e.g., number of site visits).
● Categorization of services by type, not phase.
● Linking compensation directly to services.
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In summary, the 1997 edition tries to create
closer communication between the architect and
owner, promote careful negotiation (of both com-
pensation and services) and thereby ensure mutual
understanding of the agreement.

Scope of Services Replacing the original five
phases of work (or basic services), the 1997 edi-
tion provides for sixty-eight possible services
available to the owner divided into the following
categories:

● Project administration services
● Planning and evaluation services
● Design services
● Construction procurement services
● Contract administration services
● Facility operation services

Each category contains a range of potential ser-
vices that may be assembled and tailored to each
individual project.
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Project Administration Services

● Program management
● Management and administration
● Owner/consultant coordination
● Project presentation
● Special presentations
● Evaluation of project budget
● Schedule development and monitoring
● Preliminary estimate of cost of the work
● Detailed estimate of the cost of the work
● Owner-supplied data coordination
● Value analysis
● Agency consulting

Construction Procurement Services

● Bidding/proposal documents
● Reproduction and distribution of bidding/proposal

documents
● Special bidding/negotiation addenda
● Analysis of alternates/substitutions
● Pre-bid conference/selection interviews
● Bidding/negotiation
● Bid/proposal evaluation
● Contract award
● Report of bidding/negotiation results

Contract Administration Services

● General administration
● Submittal services
● Site visitation
● On-site project representation
● Payment certification
● Administration of testing and inspection
● Supplemental documentation
● Administration of changes in the work
● Interpretations and decisions
● Project close-out
● Construction management

Facility Operation Services

● Maintenance and operational programming
● Start-up assistance
● Record drawings
● Warranty review
● Facility operations and performance meeting
● Post-contract evaluation
● Tenant-related services
● Project promotion
● Leasing brochures

Planning and Evaluation Services

● Programming
● Space schematics and flow diagrams
● Existing facilities surveys
● Economic feasibility studies
● Marketing studies
● Project financing
● Site analysis and selection
● Site development planning
● Detailed site utilization studies
● On-site utility studies
● Off-site utility studies
● Environmental studies and reports
● Energy studies and reports
● Zoning processing assistance
● Geotechnical engineering
● Site surveying

Design Services

● Architectural design
● Structural design
● Mechanical design
● Electrical design
● Civil design
● Interior design
● Landscape design
● Graphic design
● Special design
● Material research and specifications
● Special furnishings design
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The Architect’s Compensation

A range of methods is available to ascertain com-
pensation for architectural services. The following
are time based, reflecting the actual time spent on
a project for which payment is calculated:

Multiple Direct Personnel Expense

The direct salaries of designated personnel are
multiplied by a factor representing benefits, over-
head, and profit.

Multiple of Direct Personnel Expense

The salaries of designated personnel are multiplied
by a factor representing overhead, and profits.

Professional Fee Plus Expenses

The salaries, benefits, and overhead of personnel
involved in the project represent the expense. The
fee, or profit, may be agreed as a lump sum, a per-
centage or a multiplier.

Hourly Billing Rates

Salaries, benefits, overhead, and profit are included
in the rate.

Other methods of calculating compensation
are only indirectly tied to the actual time spent on
the project:

Stipulated Sum

This is expressed in a finite, dollar amount.

Percentage of the Estimate of the Work

Compensation is calculated as a percentage of the
estimated or actual cost of the work.

Multiple of Consultant’s Billing

The bill of consultants hired by the architect is
multiplied by a factor that accounts for the latter’s
administrative costs, overhead, and profit.

Square Footage

The overall square footage of the building is
multiplied by an agreed pricing factor.

Unit Cost

Where appropriate, certain units, such as rooms,
are multiplied by an agreed pricing factor.

Royalty

The architect’s compensation may be calculated
as a share of the owner’s income or profit gener-
ated by the built project.
The compensation calculation methods may be
used in differing situations or combined on the
same project. Generally, the more uncertain
the conditions—unresolved owner requirements,
unusual site conditions, experimental—the harder
it is for the architect to calculate the amount of
time needed to accomplish the tasks. Accordingly,
the time-based formulae are more appropriate.
However, in some instances, such as publicly bid
work, there may be no opportunity for negotia-
tion and the payment type may be prescribed.

Reimbursable Expenses

In addition to the compensation method agreed
upon, the architect may charge for expenses
directly incurred during the project, including:

● Transportation connected with the project
● Fees paid for securing approvals
● Reproductions, documents, postage, etc.
● Overtime, if approved in advance by the owner
● Renderings, models, and mockups requested by

the owner
● Professional liability insurance in excess of nor-

mal policy coverage, if required by owner38
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Additional Services

The agreement of services identifies a series of services
that are not included in the general scope of services
and would be provided only if specifically designated:
● Programming
● Land survey services
● Geotechnical services
● Space schematics/flow diagrams
● Existing facilities surveys
● Economic feasibility studies
● Site analysis and selection
● Environmental studies and reports
● Owner-supplied data coordination
● Schedule development and monitoring
● Civil design
● Landscape design
● Interior design
● Special bidding or negotiation
● Value analysis
● Detailed cost estimating
● On-site project representation
● Construction management
● Start-up assistance
● Record drawings
● Post-contract evaluation
● Tenant-related services
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Project Administration Services

There are a number of activities associated with
managing and administering an architectural
project, including consulting with the owner,
researching design criteria, attending meetings,
communicating, and issuing progress reports. It
is the architect’s responsibility to coordinate his
or her own services with those of the architect’s
consultants.

Additional project administration activities
include:

● Furnishing a project schedule
● Considering the value of design, material, and

equipment alternatives and their impact on
program, budget, and aesthetics

● Explaining the design to the owner
● Submitting the design to the owner for evaluation
● Helping the owner file appropriate governmen-

tal documentation pertaining to the project

Architectural Programming

An architectural program, or brief, helps to define
the scope, nature, scheduling, and cost of a pro-
ject. It is the owner’s responsibility to furnish a
program setting forth project objectives, includ-
ing space requirements and relationships, equip-
ment, and site details. However, the architect will
provide a preliminary evaluation of the informa-
tion furnished by the owner pertaining to pro-
gram, schedule, and budget, reviewing these for
consistency with the overall intent of the project
and determining if additional information is nec-
essary to begin design.

For larger, more complex projects, the archi-
tect, or a consultant to either the owner or the
architect, may be retained to provide program-
ming services to assist the owner in articulating
project requirements. Many public sector clients
require such a programming phase. In these cases,
the owner’s further requirements should be estab-
lished by obtaining information on:

● Design objectives and criteria
● Possible constraints
● Space requirements and relationships
● Future flexibility and expandability
● Special equipment or systems required
● Landscape or site requirements

Budget Evaluation

Once the requirements of the project are identi-
fied, the architect is also responsible for preparing
a preliminary estimate of the project’s costs. This
may be calculated by:

● Area and volume method

● Unit use method
● In-place unit method
● Quantity and cost method

The method of cost calculation will depend
upon the specific nature of the project.

If the estimate exceeds the owner’s budget, the
architect must make recommendations to the
owner to adjust the scope, quality and/or budget
of the project. Any evaluation of the owner’s bud-
get for the project, and preliminary estimates of
the project cost does not imply or warrant that
these will match the actual bids of contractors.
The architect must also be allowed to make esti-
mates based on contingency factors and alternates.
At this point, it may be useful to review potential
methods of contracting for construction services.
Although in some cases it may be too early to
finalize decisions on the project, it is useful to
consider the following matters together with their
possible effects upon:

● Selection of the contractor (bidding or
negotiation)

● Mode of project delivery (traditional, design-
build, bridging, etc.)

● Form of payment to the contractor
● Use of bonus/penalty clauses
● Use of construction manager
● Rate of liquidated damages
● Employment of consultants
● Insurance, bonds
● Use of separate or single contract systems
● Additional architect’s services

Surveys

According to AIA Document B141, Standard
Form of Agreement between Owner and
Architect (2.2.1.2), it is the owner’s responsibility
to provide all necessary descriptions of the site,
and any further investigations which the archi-
tect considers appropriate. This may be done
by employing the services of a land surveyor.
However, the owner may seek assurance from the
architect to undertake this work as part of the
architect’s services.

Specific data should be provided to enable the
architect to make an adequate assessment of the site.

Site Surveys

Site surveys should describe the physical and legal
characteristics of the site and should include (as
applicable):

● Grades and lines of streets, alleys, pavements
● Adjoining property and structure
● Adjacent drainage
● Rights of way
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● Restrictions, easements or encroachments
● Zoning
● Deed restrictions
● Boundaries and contours of the site
● Locations, dimensions and relevant data about

existing buildings
● Trees and other improvements
● Utility services and lines (public and private)

above and below grade

All information should be referenced to a pro-
ject benchmark.

Note: Sketches, photos or video recordings of
the site and surrounding area can prove useful for
the architect as a ready-reference source back at
the office, particularly if the site is some distance
away.

Although provision of site information is
generally the contractual responsibility of the
owner, the architect should be assured of its accu-
racy, as reliance on outdated or inaccurate data
might be attributed to architectural negligence.

Design Services

The architect’s design services on big projects may
include structural, mechanical and electrical engi-
neering services, although more complex buildings
will necessitate the engagement of consultants.

Design services are divided into these categories:

Schematic Design

The architect provides conceptual ideas for the
project, illustrating the scale and relationships of
the programmatic components. Materials may
include:

● Site plan
● Preliminary building plans, sections, and

elevations
● Study models
● Perspective sketches
● Electronic models
● Preliminary advice on major building systems

and materials

Information that may be communicated at this
stage may include:

● Location of proposed project on site
● Function and relationship of rooms and spaces

(including their areas and heights)
● Primary elements (walls, floors, etc.)
● Overall appearance/character of the scheme

Design Development

Once the schematic design has been approved by
the owner, along with an updated budget, the

architect should start preparing more detailed illus-
trations and data related to the proposed design.

Any consultants who have been employed may
give assistance at this stage, providing integrated
input into the design process so that a final
scheme can be prepared for the owner’s approval,
ready for the construction documents phase to
begin. A further updated budget must also be
submitted to the owner during this phase.

Submittals to the owner concerning the devel-
opment of the design could include the following:

● Site plan
● Floor plans
● Elevations
● Sections
● Schedules and notes
● Calculations
● Preliminary draft of the project manual
● Outline specifications
● Other data (e.g., electrical, and mechanical

systems)

The importance and significance of decisions
made at this stage should be made clear to the
owner, and written approval to proceed obtained
before continuing to the next phase.

The Project Manual

During the design development phase, a project
manual should be drafted. This will contain the
bidding requirements and the contract docu-
ments, including the technical specifications, but
excluding the drawings.

Construction Documents

When details of the project have been sufficiently
determined and approved by the owner, the archi-
tect will undertake:

● preparation of detailed working drawings and spec-
ifications sufficient for construction purposes;

● assistance to the owner in securing bidding
information, forms, contracts, and conditions
(see page 67);

● any further changes in the projected construc-
tion cost;

● assistance to the owner in filing for any govern-
ment approvals (see page 51).

Drawings

Some offices develop standardized practices in
respect of working drawings and the construction
documentation phase.

At the beginning of the documentation phase,
estimate the number and type of drawings
necessary to complement the specifications, and40
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prepare a drawings schedule. This will facilitate
office programming and improve the production
sequence.

Draw only as much as is necessary. Time and
money are often wasted in the duplication of
material which is adequately covered elsewhere
(e.g., in the specifications or schedules). Again,
careful planning at the outset can help to prevent
inefficiencies. Generally, information that relates
to quantity and location should be in the draw-
ings, while that pertaining to quality, method,
and result should be in the specifications.

Use standard methods of cross-referencing
throughout all projects so that employees become
familiar with their use.

Although the number and mix of drawings will
vary from project to project, the basic range of
drawings is as follows:
Key drawings:
● site plan
● floor and roof plan
● elevations
● sections
● details
● schedules (e.g., doors, windows)

Structure and assembly drawing:
● foundation layout
● floor and roof layout
● sectional structural details
● relevant schedules (e.g., columns beams)

Mechanical drawing:
● mechanical layouts
● plumbing data and schedules
● heating, ventilating, and air conditioning

layouts and data
● stacks

Electrical drawings:
● electrical layouts
● electrical details and schedules

Make sure each sheet contains:
● project title and location

● project number
● sheet number and title
● scale
● drafter’s name
● checker’s name
● date (of issuance and revision)
● north point (where relevant)
● space for stamp
● revision space
● the name and address of the practice
● space for owner’s approval signature

Build up a collection of standard details or
schedules that may be used in future schemes.

Specifications

Because of their important interrelationship,
drawings and specifications should be developed
together to avoid any duplication or omission of
information. In accordance with the Uniform
System for Construction Specifications, Data
Filing and Cost Accounting (AIA Document
K103), specifications are split into sixteen parts,
or divisions.

The MASTERSPEC system may also be useful
to the architect in the preparation of specifica-
tions: this is a computerized resource based upon
the Uniform System and, at a time when it is
becoming increasingly difficult to keep up to date
with technical developments, represents a com-
prehensive and current professional aid.

Great care should be taken in the preparation
of the specifications, which should generally
either be handled by one of the principals or a
specialist employed specifically for the purpose.

Specifications should be as concise and com-
prehensive as possible to prevent the necessity of
too many addenda and/or the passing of alter-
nates or unit prices (see page 68). Furthermore,
the use of specific trade names should be avoided
where possible, as this may unnecessarily restrict
materials and product selection.
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ARCHITECTURAL ETHICS

Almost a century of debate about architectural ethics reflects in large measure
the evolution of the profession’s view of itself as it has transformed from noble
calling to competitive business. The result of those discussions codified in codes
of conduct reflect the nature of professionalism in architectural practice.

What is a Profession?

Issues of ethical behavior inevitably raise the notion of professionalism and all it
entails.While many would agree that architecture is certainly one of the major
professions, along with other fields such as law and medicine, the definition of
what that actually means is a little more elusive and bears some examination.
Briefly, a profession is defined in Webster’s New Collegiate Dictionary as “a call-
ing requiring specialized skill and knowledge and often long and intensive
academic preparation.” More usefully, certain elements can usually be found
in professions which may be absent in other career pursuits, including a
restricted field of practice, a combination of academic and practical training,
high degrees of professional autonomy and collective responsibility, a repre-
sentative national body and enforceable codes of conduct.1 It is the last cat-
egory which is arguably pivotal to the operation of the professional body and
which has caused problems in the last few years. Basically, codes of conduct,
by providing specific guidelines for behavior, establish minimum standards for
performance which determine the actions of each individual within the pro-
fessional group in relation to their clients, their fellow professionals, and ulti-
mately the public they serve. The codes are usually developed through
consensus, and are particularly important to a profession such as architecture.
Unlike medicine and law, architecture is not concerned with such intangibles
as the maintenance of health and the preservation of freedom but with the
provision of a consumer service. As such, it is more susceptible to the pressures
of commercialism and the free market. Codes determining behavior in the
architectural profession are established at various levels—by individual states,
each of which maintains a licensing statute, by the American Institute of
Architects and by the National Council of Architectural Registration Boards
(NCARB).Although they cover some of the same areas, state requirements are
specifically concerned with competence and the protection of public health,
safety, and welfare, while the AIA and NCARB Codes delve further into profes-
sional behavior (and are, of course, only applicable to architects who are AIA
and NCARB members respectively). Thus, the earlier AIA codes generally cov-
ered issues such as competence, plan stamping, and unauthorized practice
which are usually found in state codes, but also provided, among other things,
specific regulations dealing with competitiveness and client solicitation.

The Development of the AIA Codes of Conduct

While the AIA itself was formed in 1857, it did not develop its first ethics codes
until 1909 when it approved, after considerable discussion, the “Circular of
Advice Relative to Principles of Professional Practice and the Canons of Ethics”
at its annual convention that year.2 This document proclaimed that
“Advertising tends to lower the dignity of the profession,” although it was the
ethics of competitions rather than advertising which held the profession’s

PRACTICE OVERVIEW
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attention that year, self-promotion being considered more “an exhibition of
bad taste rather than bad morals.” Interest grew rapidly though,and the codes
were revised regularly prior to World War II with the issue of advertising gener-
ating numerous and often violently conflicting discussions. In 1918, the canon
preventing advertising was dropped after a particularly fierce debate, but was
successfully reinstated in 1927 when the Principles and Canons of former years
were forged into “Principles of Professional Practice.”3 By 1945, the rules stiff-
ened considerably as high-minded proponents of advertising-free practice
successfully persuaded their colleagues that restrictive codes were an essen-
tial component of a respectable profession.These codes stated unequivocally
that “An Architect will not indulge in false publicity,” and formed the basis for
requirements which remained in place until 1978. By this time, they were very
explicit in outlining what an architect could or could not do, particularly with
regard to advertising and work solicitation. “Standards of Ethical Practice”
(J330) established a number of canons that set forth obligations to the public,
to the client and to the profession. They collectively codified a professional
ethos that was intended to separate the architect from the more pragmatic
attitudes and actions of the marketplace.

The End of the Mandatory Code

Unfortunately, the codes, as well as the codes of other professional bodies,
began to raise issues of unlawful restraint of competition during the 1970s fol-
lowing a 1972 consent decree signed by the US Justice Department.This culmi-
nated in the Mardirosian case, which led to the demise of the code which had
for so long helped to determine architectural behavior. Briefly, matters came to
a head when a Washington architect was suspended for one year from the
AIA in 1977 for alleged violation of the supplanting clause. He challenged the
decision on the grounds that the AIA was imposing a restraint of trade which
violated the Sherman Anti-Trust Act. When a federal District Court judge ruled
in his favor, the plaintiff was reinstated into the Institute and received a $700,000
out-of-court settlement. The AIA promptly withdrew the mandatory codes
before any further challenges were brought and replaced them with a set of
purely voluntary guidelines,“Ethical Principles” (63400),which were published in
1980. This move effectively transferred the conscience of the profession from
the collective level to the individual level in matters concerning advertising
and job competition and led to some interesting developments. Advertising
was always the most common infraction of the old rules,4 so the lure of unre-
stricted opportunities led some firms to dabble in full page ads and promo-
tional exercises which drew reactions from their colleagues ranging from mild
bemusement to high dudgeon. Additionally, at least one regional director was
forced to deal with a practice in his state which was systematically contacting
the clients of other architects and offering to work for lower fees. Similar unset-
tling incidents were rumored, although no official action could be taken as the
profession was no longer allowed to regulate such behavior.

The “Code of Ethics and Professional Conduct”

The broad and rather vague contents of the “Ethical Principles” were felt by
many to be too insubstantial to give members adequate direction, so, after
three years of careful preparation, the AIA published the current “Code of
Ethics and Professional Conduct” which was intended to provide more specific
guidelines without violating federal law. The document is divided into
Canons—broad principles of conduct, Ethical Standards—specific goals
towards which members should aspire, and mandatory Rules of Conduct,
transgression of which can lead to disciplinary action by the AIA’s National
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Judicial Council. This body interprets and enforces the code, although it does
not become involved in fee disputes or cases of client dissatisfaction with a
member. It does, however, issue advisory opinions which are nationally distrib-
uted to AIA Chapters to provide some guidance on ethical issues.5 However,
all units of the organization are acutely aware of the dangers of establishing
rules which transgress any part of anti-trust legislation. While establishing some
much needed structure and guidance, the code by necessity avoids any
restrictions on practice behavior which, it has been argued in the past, goes to
the very heart of professionalism—the means by which architects deal with
their clients and their peers, and how they present themselves to society.

Is There an Ethics Problem in the Profession?

While the code has raised some issues with regard to its implications for com-
petence and how that relates to liability,6 it still ensures that the choice of
architects’ attitudes towards advertising and job selection remain solely a mat-
ter of personal choice. Given the pressures of commercialism, have members
stepped over the boundaries of behavior established in former codes and
threatened the notion of professionalism in architecture?

Some members of the profession evidently believe so in the wake of
code change. The results of a poll conducted among readers of Progressive
Architecture7 indicated a general concern about ethical abuses. However, no
clear-cut agreement on correct ethical behavior emerged, except in obvious
areas like public safety, the unauthorized stamping of drawings, the embellish-
ment of credentials, and the padding of bills—all of which are covered
under the new code and suggest problems of enforcement, not omission.
Interestingly, concerns expressed by older architects diverged from those of
younger members. The latter perceived a greater amount of unethical behav-
ior and focused, not surprisingly, on low pay for recent graduates and false
promises of advancement as areas of greatest concern. Older practitioners for
their part felt that moonlighting was a problem,although the notion of accept-
ing gifts from contractors—forbidden under the old rules—seemed to be rela-
tively acceptable to both age groups.

The profession was split on the issues of advertising and solicitation of work
from a client who has already agreed to work with another architect.Younger
practitioners distinguished themselves by, on the one hand, disapproving of
advertising more than their older counterparts, but being more receptive to
the idea of competition in client solicitations. In both instances, though, respon-
dents did not collectively express strong objection to either area as a major
source of ethical breach.

Perhaps this indicates a softening of professional attitudes towards practices
which are considered commonplace within the rest of the commercial world,
suggesting that the restrictions formerly maintained on advertising and client
solicitation were outdated and inappropriate. Certainly, such arguments have
been made by some members since codes first appeared.

Alternatively, perhaps the more restrictive codes were not really necessary.
While the flurry of advertising which came out in the wake of the Mardirosian
case caused a stir, it was a fairly short-lived phenomenon, and most examples
seen these days are mild in content and limited in distribution. Many architects
became aware that “big bang” advertising was not the most cost-effective
way to secure commissions. Similarly, there appear to have been limited prob-
lems with supplanting in the last few years. While some complaints have been
made to the AIA, the considerable practical problems associated with taking
over another architect’s work—liability, copyright, the need for hold-harmless
clauses, etc.—seem to have largely obviated the need for additional pressure.
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Summary

As codes of conduct developed in the architectural profession, the issues of
advertising and solicitation,once the fulcrum of great debate and contention,
faded from interest as professional attitudes have evolved. Despite fundamen-
tal changes in the codes precipitated by actions of the judiciary, the removal
of restrictions addressing the two areas do not appear to have created any
major threats to professional practice. However, this is not to say that problems
do not exist or that the current code is perfect. Approximately 78 percent of
the respondents to the Progressive Architecture poll believe that, despite rein-
forcement, it is still insufficient to maintain necessary standards of ethical
behavior, notwithstanding the lack of any substantial evidence of major prob-
lems in the profession. Perhaps this indicates a desire among architects for
greater restrictions and clear-cut boundaries demarcating professional behav-
ior. Perhaps it is a fear of too much unrestrained competition or perhaps simply
a desire to see high personal standards implemented throughout the profes-
sion. Whatever the reasons for concern, it is unlikely that debate on the issues
has ended. Regardless of legal and economic pressures, the appropriate ethi-
cal behavior of architects has been a topic of lively discussion for nearly
one hundred years and will inevitably surface again at some future AIA
Convention.
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Is getting a license really that important to
an architect, especially as I have a Masters
degree and several years’ experience?

Architecture is a restricted area of practice
in all states, although the definition of what
constitutes “architecture,” “the practice of
architecture,” or the title “architect” may vary.
For example, any project under 50,000 cubic
feet that does not affect public health and
safety does not constitute architecture in
many states, which excludes the majority of
housing work.

Anyone wishing to use the title “architect”
must be registered in each state where prac-
tice is undertaken and abide by the rules
established in each administrative state’s code
(see page 31).

An important aspect of licensure is the ability
to approve design and construction drawings

by the imprimatur of a stamp. All projects
are required to be under the supervision and
control of the architect, who will bear the
responsibility for any failure attributable to
design failure.

Anyone wanting to practice as an architect
must meet state requirements which frequently
require:

● an accredited degree;
● a period of internship;
● successful completion of a rigorous

examination.

Some, but not all, states offer reciprocity to
enable practice outside of the architect’s
state of registration. The National Council of
Architectural Registration Boards provides a
nationally recognized level of qualification
through its requirements that facilitates prac-
tice beyond the confines of the home state.

Question & Answer
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PROPERTY LAW

Certain legal rights, obligations, and restraints
concerning land should be considered in the
design process as they may affect:

● the choice of site for a particular development;
● the character of the development of the site that

has been selected;
● the methods and procedures to be adopted in

any proposed development.

Land law varies from state to state in its details
and specific applications, but some general obser-
vations on a few important aspects of land law can
be made.

Ownership

Ownership of land is expressed by title, which can
be transferred from one party to another. Prior to
purchase, a prospective owner normally has an
investigation carried out into the background of
the property:

● to ensure that the prospective seller actually
possesses a transferable title to the land;

● to check whether any encumbrances are attached
to the title which might affect the future enjoy-
ment of the land;

● to discover whether any governmental statutes
or regulations exist which restrict development
or usage of the land (see page 51).

Transfer of ownership is accomplished by deed,
of which there are three basic types:

1. General warranty
2. Special warranty
3. Quitclaim

General Warranty

By this kind of transfer, the transferor remains
personally responsible for the title indefinitely.
Although this is the most secure form of deed
from the buyer’s point of view, it is rarely granted.

Special Warranty

This guarantees that the land has not been
encumbered during the current ownership, but
gives no assurances in respect of the title prior to
that period. This is the most common form of
transfer deed, and its character requires that the
title be carefully investigated.

Quitclaim

If a quitclaim is used, the owner promises nothing
except that he or she will not contest the new

ownership. This form of transfer is inadvisable in
most circumstances.

Absolute and Acquired 
Rights in Land

Certain rights accrue to the owner of the land
which require no legal formality beyond the
transfer deed (e.g., lateral support). Other rights
can be of great importance, but must be formally
acquired. These rights are often created by ease-
ments or covenants.

Easements and Covenants

These are legally enforceable, and attach certain
conditions to specific land.

Easements are legal rights enjoyed by one party
over the property of another. They are usually
described in a deed or in a license, but in some cir-
cumstances they can be implied by usage over a long
period (e.g., five to thirty years’ continual use has
been considered sufficient to imply an easement).
Easements are frequently sought with regard to:

● Access
● Light
● View

Restrictive covenants restrain an owner from
undertaking certain actions in relation to his or
her land. They are usually established by a previ-
ous owner (e.g., the developer, if the land forms
part of a general development) and they are often
introduced in an effort to protect the character of
a neighborhood, or to maintain property values.
Restrictive covenants may be used:

● To prevent fence building
● To assure minimum levels of aesthetic or archi-

tectural appearance
● To prevent major alteration or change to exist-

ing buildings
● To prevent tree-lopping

In certain circumstances, easements can be
sought by a new owner in connection with the
property of a neighbor (e.g., in order to dig out
foundations close to the boundary). A license for
this purpose should be requested and may involve
monetary consideration.

A prospective purchaser of land should ensure
that a thorough check is carried out by a suitably
qualified professional, to familiarize the buyer
with any easements or covenants which may exist
and which may affect the land’s usage. This inves-
tigation should also include searches for other
encumbrances (e.g., unpaid mortgages, outstand-
ing liens, etc).
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Other legal provisions exist which can affect the
relationship between neighbors, and the liability
for persons entering upon the land. These include:

1. Spite fences
2. Tree ordinances
3. Nuisance
4. Occupier’s liability

Spite Fences

In some states, if a landowner maliciously erects a
high fence which interferes with a neighbor’s land
(e.g., by causing excessive shading or view block-
ing), the courts can order the fence to be removed
and allow the offended neighbor to claim dam-
ages. Other states refuse to interfere in the case of
a spite fence on the basis that a landowner should
have free use of the land owned. However, there
appears to be a trend toward some control of spite
fences.

Tree Ordinances

In some localities, where a view is blocked by
excessive foliage from a neighbor’s tree, a reason-
able request can be made to remove the obstruc-
tion, with costs to be shared between the two
parties. Tree Commissions are sometimes set up
to decide these matters in case of dispute.

Nuisance

Ownership of property generally entitles the
owner to enjoy the land without interference by
neighbors. Sometimes the activities of one party
affect the enjoyment of the other to the extent
that legal action might be taken to prevent further
disturbance. An action for nuisance might be
brought in respect of:

● loud noises;
● antisocial activities (e.g., excessive vibration

caused by pile-driving);
● pungent odors or smoke;
● unsightly appearance of neighboring property.

It is important to remember that nuisance is
classified as a tort, and in each case the court is con-
cerned to discover whether a reasonable person

would find the act complained of to be disturb-
ing. The court will often also consider the con-
duct of the plaintiff and the extent and duration
of the alleged nuisance in reaching its decision.
Another consideration is the benefit to society at
large (e.g., industrial disturbances) which will be
weighed against the disturbance caused to the
plaintiff.

Occupier’s Liability

Occupiers have a duty of care to all persons law-
fully on their premise, and the duty varies accord-
ing to the classification of the visitor:

Invitees

These are owed the highest duty of care by the
occupier, who is responsible for those hazards
known to exist, and those which could reasonably
have been revealed. The category of invitees does
not include social guests.

Licensees

A licensee is generally a person who comes onto
the premise for personal reasons rather than for
the purposes of the occupier, but with the occu-
pier’s consent (e.g., sales representatives). Social
guests fall into this category. The occupier is
obligated not to subject licensees to unreasonable
risks, but this duty is reduced if licensees are in
any way partially responsible for the injuries they
sustain.

Passers-by

Boundaries should be clearly demarcated, and
activities on the property conducted so as to show
reasonable care in avoiding injury to passers-by.

Trespassers

Trespass may be defined as the unauthorized trans-
gression of another person’s land, including the
airspace above and the ground below. Trespassing
is classified as a tort (see page 6).

Even individuals who enter premises as tres-
passers are owed some duty of care, although this
is reduced, particularly if the trespasser is intent
on malicious damage. However, attempts to phys-
ically abuse the intruder should be limited to per-
sonal protection: courts have in the past held that
protection of property alone does not justify
extreme physical assault upon a trespasser, and in
some cases high damages have been awarded
against the occupier.

The duty to child trespassers is generally higher
than to adults because children may be less aware50
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of property boundaries and inherent dangers than
adults. In particular, building sites should be
adequately secured and posted.

The above classifications are highly technical and
it is difficult for ordinary persons to be sure of the
status of all people who enter on their land. For
this reason, occupiers should exercise great care in
keeping their premises reasonably safe.

GOVERNMENTAL RESTRAINTS

In the early stages of each project, attention
should be paid to the various legal restrictions
which might affect the scheme. Some restrictions
apply to all projects, whereas others are applicable
only to projects of a certain type, or in a particular
location.

General Provisions

Although these vary according to state and local-
ity, most building operations will require:

● a zoning permit (see page 52);
● a building permit (see page 56);
● services connection (e.g., gas, electricity, water,

sewage, telephone, etc.).

Special Provisions

In addition to the general requirements, some
projects will require additional attention:

● OSHA
● HUD

OSHA

The Occupational Safety and Health Administration
was set up by an Act of 1970 which makes it ille-
gal to work in an unsafe place. OSHA has the
authority to enforce safety standards, and to
impose high financial penalties for violation of
safety regulations. It enforces its standards by car-
rying out inspections of workplaces where acci-
dents have occurred, or from which complaints
have been made by employees. Spot checks are

also made by OSHA officials to promote wide-
spread adherence to the regulations.

OSHA Checklist Architects are particularly con-
cerned with section 1910 of the Occupational
Safety and Health Act. The following points help
to avoid problems with conformance to the
OSHA regulations:

1. Obtain clear instructions of intended use from
the client so that OSHA provisions can be
considered in the early stages of design.

2. Ensure that the client is aware that compliance
with OSHA can unavoidably increase the cost
of the project.

3. Note that, in the case of a conflict between
OSHA provisions and local building codes,
the more stringent regulations prevail.

Other governmental departments may have
additional requirements. For example, the
Department of Housing and Urban Development
was created in 1965 to help alleviate problems in
urban areas by the promotion of major federal aid
programs coupled with financial aid and technical
assistance. If HUD is providing an input to a par-
ticular project, design guidelines may be laid
down with which the architect is expected to
comply.

Specific Types of Project

Particular projects are sometimes affected by spe-
cific legal constraints and need approval and/or
inspection by individual state authorities which
may impose their own standards (e.g., hospitals,
schools, factories, etc.).

Location

Some restrictions affect all proposed projects
within a specified area, particularly districts desig-
nated as historic preservation zones. In these,
locally elected commissions develop and enforce
rules and standards for future development. In
some cases, individual buildings are singled out as
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historic landmarks, either at a federal, state or local
level, and this effectively prevents their demolition
or alteration unless an appeal is successfully made
according to the designated procedures. Architects
working in older districts or on the alteration or
extension of older buildings should check first to
discover whether the preceding restrictions have
been imposed, and consider how extra requirements
will affect the design and progress of the project.

In assessing each project at the outset, the archi-
tect should ensure that the owner is aware of the
scope of the architect’s services in respect to gain-
ing approvals so that there is no misunderstanding
should there be a need for additional payment
(e.g., where a zoning appeal is necessary). It is
most inadvisable for an architect to assure a client
that the necessary approvals will be granted with-
out difficulty. Attention to these matters at the
early stages of the project will help to prevent any
later decline in the architect/owner relationship.

ZONING

Definitions
● Zone: to mark off into zones; specific, to divide

(a city, etc.) into areas determined by specific
restrictions on types of construction, as into
residential and business areas. (Webster’s New
World Dictionary).

● Zoning Permit: a permit issued by appropriate
governmental authority authorizing land to be
used for a specific purpose (AIA Glossary of
Construction Industry Terms).

General

Zoning activity is the responsibility of individual
states which pass zoning legislation as part of their
police powers to protect the community. United
States’ zoning originated in the enabling acts of
the 1920s which placed power to create and
administer public land use regulations in the
hands of local authorities. The most common
type of zoning became known as Euclidean zon-
ing; it consisted of establishing specific districts or
zones for particular uses, e.g., commercial, manu-
facturing, residential, etc. These zones were then
broken down into smaller units, e.g., light and
heavy industry.

Scope

In addition to restricting use, the zoning regula-
tions grew to cover matters such as:

● Density
● Light

● Air
● Space
● Height of buildings
● Bulk of buildings
● Plot sizes
● Aesthetic considerations

Model Land Development Code

Although the Euclidean model was, and is, in
common usage, cumulative zoning (i.e., allowing
carefully regulated, multi-use districts) has gradu-
ally developed since the 1920s. In 1975, the
Model Land Development Code was approved by
the American Law Institute. The MLDC is only a
recommended code, but some authorities have
adopted some of its recommendations which
include:

● substantial responsibility for administering the
development scheme should lie with local
authorities;

● state authorities should provide some input to
avoid state problems resulting from purely local
administration;

● less rigid approaches to zoning;
● more stress on the environmental and aesthetic

considerations of zoning.

Procedures

In many communities, the building department
deals with zoning requirements, although where
size and complexity of a community warrant a
separate administration, zoning officers are some-
times appointed.

Applications for zoning and building permits
are made simultaneously. If the applicant’s request
for a zoning permit is rejected, appeal procedures
are generally available (see page 53). However, an
appeal may not be the only alternative if a pro-
posed project fails to match zoning requirements:
procedures allowing greater zoning flexibility are
available in many localities. These include:

1. Variances
2. Special use permits
3. Conditional permits
4. Rezoning

Variances

Variances may be granted to enable land to be
used for a different purpose than the category
stated in the zoning ordinance. Specific require-
ments vary, but generally the applicant must show:

a. that exceptional circumstances exist;
b. that strict application of the zoning ordinance

would result in hardship;52
●

La
w

 a
n

d
 P

ra
c

tic
e

 fo
r A

rc
h

ite
c

ts
La

w
 a

n
d

 t
h

e
 d

e
sig

n
 p

h
a

se

BOB-CH04.QXD  02/18/2005  10:42 PM  Page 52



c. that the granting of the variance would not be
detrimental to the public at large, or to those
owning neighboring property.

Other restrictions often apply to the granting
of variances.

Special Use Permits

Many localities make provision for the issuance of
special use permits in given circumstances, which
may be expressed in specific or general terms by
the zoning ordinance.

Conditional Permits

In some cases, permission may be granted by the
zoning authority contrary to the ordinance, pro-
vided that the applicant agrees to fulfill certain
conditional requirements (e.g., noise control, pro-
vision of fences, etc.)

Rezoning

When an owner cannot match either the zoning
requirements, or the conditions for a variance or a
special use permit, application may be made to have
the area in question rezoned. This is a difficult pro-
cedure especially if, as is often the case, neighboring
landowners would suffer hardship as a result.

Common Features

Zoning is a complex and detailed field which can
vary considerably from place to place. Care
should be taken to gain an understanding of the
zoning law which applies to the locality of a pro-
posed project. However, there are several features
common to many local zoning policies including:

1. Nonconforming uses
2. Floating and bonus zones
3. Environmental impact statements
4. Green belt/open space zoning
5. Conservation of historic buildings and land-

marks

Nonconforming Uses

Where an existing use failed to conform with new
zoning segregation policy, the tendency was to
eliminate that use. This approach caused consid-
erable problems, and now several areas allow non-
conforming uses to continue if they were lawful
and existing prior to the new zone being estab-
lished. Conditions for nonconforming uses vary
from one locality to another.

Floating and Bonus Zones

Floating zones are sometimes located within spec-
ified zones to provide a measure of flexibility in

future development. Bonus zones allow possible
dispensation from the requirements of the zoning
ordinance, provided that certain extras or
“bonuses” are built into the project for the benefit
of the community. For example, certain buildings
in New York have been allowed to violate aspects
of the ordinance on condition they provide public
plazas or shopping arcades.

Environmental Impact Statements

These have been developed in some areas as a
means of protecting and improving the environ-
ment by requiring detailed accounts of probable
environmental consequences of certain zoning
decisions. The statements are concerned with
issues such as:

● Pollution
● Natural resources
● Coastlines and scenic features

Green Belt/Open Space Zoning and
Smart Growth

This type of zoning is gaining support in the
United States and it provides for the maintenance of
open spaces, free from development and restricted
to specific activities, e.g., recreation.

In recent years, states have enacted Smart
Growth legislation, which attempts to control
suburban sprawl, enhance public transportation
and encourage sustainable growth.

Conservation of Historic Buildings and
Landmarks

Increasingly, federal, state or local government
authorities are taking steps to preserve historic
districts, or individual historic buildings. Where
this type of land use control exists, there are often
provisions to alleviate the possible financial bur-
den on the owner.

Appeals

A Board of Zoning Appeals is usually established
in each locality and given the power to modify,
reverse, or uphold zoning decisions. Appeals
Boards are also usually empowered to grant vari-
ances and special or conditional permits. The
duties and powers of the local Appeals Boards and
the procedure which they must follow vary from
place to place, but are generally defined in the rel-
evant ordinances.

Appeal Procedure

Generally a Notice of Appeal must be made on the
appropriate form which may require information
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and enclosure such as:

● Name and address of appellant
● Identification of property
● Name and address of agent (if any)
● Affidavit of appellant or agent
● Date of decision appealed
● Proposed use of property
● Present use of property
● Zoning classification
● Estimated cost of construction
● Copy of the decision against which the appeal

is made
● Statement of grounds of appeal
● Certified plan survey
● Plans and drawings of the scheme
● Proof of ownership
● The requisite filing fee

Other information and enclosure may be
required, and some documents may have to be
submitted with a specified number of copies.
Generally, all zoning appeals must be made within
the time limit stated in the relevant ordinance.

In the event that the appellant is unsuccessful
in the appeal, there may be a further application
to the regular courts in certain limited circum-
stances (e.g., if the Board of Zoning Appeals acted
beyond the scope of its authority).

BUILDING CONTROL

Most construction projects have to conform to the
requirements of the local building inspectorate,

which are expressed in the form of a building
code. Building codes vary in their scope and cov-
erage, but tend to concern the following areas:

● Health
● Safety
● Welfare

Typical codes include sanitary provisions, fire
protection, structural requirements, etc. To ensure
the code provisions are complied with, building
permits are required for all building work (with a
few exceptions: see page 56).

Buildings are divided into use or occupancy
groups according to their proposed purpose. Each
category has a separate set of requirements which
must be matched in addition to the general provi-
sions which apply to all building work. The occu-
pancy groups may include:

● Assembly
● Business
● Factory and industrial
● Institutional
● High hazard
● Mercantile
● Residential
● Storage

Although a number of states have enacted
statewide provisions for certain types of building,
building control in the United States is predomi-
nantly carried out under the authority delegated
by each state to the individual locality. Although
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the level of uniformity has been raised by the
development of the International Building Code,
this means that each local authority can develop
and administer its own individual code, which
generally consists of several sections, dealing with:

● Building
● Electrical
● Plumbing
● Heating, ventilation, and refrigeration
● Housing
● Fire

In addition, most localities have separate Fire
Prevention Codes which are administered by the
local Fire Department.

Types of Code

Building code requirements can be expressed in
different ways as:

1. Specific regulations
2. Functional requirements
3. Performance standards

Specific Regulations

There are basic statements of a direct nature, giv-
ing a fixed and clear standard providing a limited
range of solutions and little flexibility of choice.

Functional Requirements

These give complete freedom to provide a solu-
tion by making very generalized requirements,
without indicating how the desired level of per-
formance might be achieved (e.g., buildings
should be designed and constructed so that if a
fire breaks out, everybody can evacuate the build-
ing and immediate area in safety). Despite their
flexibility, functional requirements are sometimes
criticized because of the lack of direction in their
demands.

Performance Standards

These provide an intermediate alternative to the
other forms of regulation by providing a measur-
able and precise account of the performance that
is required, but leaving it to the designer to decide.

The Model Codes

In an effort to assist local authorities in the devel-
opment of building codes, several model codes were
developed and published by groups concerned with
the building control process, including:

● The Uniform Building Code, published by the
International Conference of Building Officials
(ICBO)

● The National Building Code, published by the
Building Officials’ Conference of America
(BOCA)

● The Southern Standard Building Code, pub-
lished by the Southern Building Code Congress
International

Recently, the three major building codes have
been consolidated into a single model code
known as the International Building Code, pub-
lished in 2000.

The model codes are widely used in the regula-
tory process but, owing to their voluntary status,
each authority may amend, alter, or ignore the
models as they wish. Out-of-date provisions have
also been identified as a problem. Architects
working over a wide geographic area should take
care in checking the regulatory requirements spe-
cific to each project during the early design stages
and, in the event of uncertainty, contact the rele-
vant building department.

Standards

The building codes are a tabulation of accepted
standards in building practice, and are developed
by reference to organizations which test and give
official approval to new building materials and
techniques. The opinions of each organization are
not binding upon local authorities, but the more
respected of these tend to be widely accepted,
including:

● The American Society for Testing Materials
(ASTM)

● The National Fire Protection Association
(NFPA)

● The American National Standards Institute
(ANSI)

● United States Department of Commerce
(USDC)

Accessibility Guidelines

Various forms of federal civil rights legislation,
including the Americans with Disabilities Act
(ADA) and the 1988 Federal Fair Housing
Amendments Act, ensure accessibility to a wide
variety of settings. Individual states may also
enact more stringent requirements.

ADA

The Americans with Disabilities Act Accessibility
Guidelines (ADAAG) 1990 establish require-
ments for accessibility for public accommoda-
tions, including governmental offices, private
businesses, and public transportation facilities. The
guidelines are developed by the US Architectural
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and Transportation Barrier Compliance Board
(ATBCB) and are enforced by the US Department
of Justice (DOJ). Some state and local building
codes have been certified by DOJ as equivalent.
However, ADAAG are sufficiently ambiguous in
places to warrant diligence in their interpretation.
DOJ provides technical assistance through vari-
ous materials available through its website and a
telephone hotline: 1-(800)-514-0301.

1988 Federal Fair Housing
Amendments Act

This legislation applies to certain types of privately-
owned multifamily housing. It ensures accessibility
of public accommodation spaces and the adapt-
ability of dwelling units. Specific requirements are
enumerated in the Fair Housing Accessibility
Guidelines adopted by the US Department of
Housing and Urban Development (HUD). States
may also enact their own adaptability legislation.

BUILDING PERMIT APPLICATION

Each locality administers its own building regula-
tions and specifies the procedures which appli-
cants must follow to obtain a permit. Outlined
here are some common aspects of the procedures
followed in many localities, but architects and
developers should take care to discover the appli-
cation procedures relevant to the locality of the
project. Any questions should be directed to the
relevant building department. Architects require
written authority of the intent to make a permit
application as the landowner’s agent.

Need for Permit

Most building work requires a permit including:

● Construction
● Demolition
● Occupancy
● Heating and cooling installation
● Moving of buildings
● Alterations

Exemptions are limited to minor alterations
and ordinary repairs where:

1. no work of a structural nature is proposed, and
2. health and safety are not affected.

Applications for permits usually consist of the
following:

● The completed form of application which
includes a description of the work, location,
occupancy use, and other information required
by the individual building department

● A plot survey showing proposed and existing
buildings, distances to lot lines, and accurate
boundary line information, etc.

● Building plans including drawings and specifi-
cations of sufficient size and detail to show the
character and nature of the work (foundation
plans, floor and roof plans showing exits, etc.)

● Additional details, e.g., structural, mechanical,
electrical drawings, computations, stress dia-
grams etc., structural calculations and provi-
sions for fire resistance

● The required fees

The building inspectorate will consider the
application and either:

● issue a building permit;
● reject the application in writing, specifying rea-

sons for the rejection.

If a permit is issued, work must generally begin
within a fixed period and be completed within a
specified time.

A notice signed by the building inspector con-
firming the issuance of the permit must generally
be displayed on the construction site.

The building inspector has the right to enter
the site at any reasonable time to check that the
work is in compliance with the code. Required
inspections are likely to be undertaken at impor-
tant stages in the construction process, and due
notice must be given to the inspector before such
work begins. These stages may include:

● Foundations (trench, reinforcement, weather-
proofing, etc.)

● Concrete slabs and framing
● Roofing
● Electrical work
● Gas piping and fixtures
● Plumbing and sewer connections
● Heating, ventilation, and refrigeration
● Plastering (interior and exterior)

The cost of tests which are ordered by the
building inspector in connection with these
duties must be borne by the owner.

Certificate of Occupancy

When the work is completed, a certificate of occu-
pancy must usually be obtained before the build-
ing can be used. This certificate confirms that all
the building regulations have been complied
with, and must be available for inspection of the
premises at all times.

If a part or portion of the work is ready for
occupation before the completion of the project
as a whole, a temporary certification may be
issued for the part of the work concerned.56
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Variations

Where there are practical difficulties in carrying
out the requirements of the building code, the
inspectorate may, upon written request, vary or
modify it as long as the spirit of the law is upheld,
and health and safety provisions are not affected.

Violations

If at any time during the construction process the
inspector feels that the work is not sufficient to
satisfy the building code, the contractor will be
required to amend the work before further certifi-
cation. In certain instances, the building permit

can be revoked, and a Stop Work Order may be
issued if the inspector considers the violation to
be sufficiently serious.

Appeals

If an application for a building permit or a varia-
tion is rejected, there is generally provision for
appeal to a Board of Appeals which is empowered to
uphold, reverse, or modify the inspector’s decision.

If the appellant is not content with the Board’s
ruling, a court action might be considered if there
are sufficient grounds. Advice of legal counsel
should be sought before such action is taken.
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THE CASE FOR COPYRIGHT

The 1980s sparked some interesting cases involving architectural copyright,
peppered with well-publicized disputes involving such personalities as Steven
Holl, Donald Trump, and Arquitectonica. These cases revolved around the
argument that architects provide a service, not a product, and therefore own-
ership of the ideas embodied in the end result—the buildings—could not pass
to the owner without specific agreement.

Interesting as the issue was, most of the cases and, ultimately, interest fizzled
out until the latest attempt to create legal safeguard. The US joined the Berne
Convention in 1989 and, to align with its international provisions (which hold
copyright as a natural rather than a statutory right), Congress enacted
the Architectural Works Copyright Protection Act of 1990. The new act
replaces legislation that primarily protected the drawings (rather than the
embodied ideas), and has now been in place long enough for us to assess its
effectiveness.

Small Scale

The 1990 act provides valuable protection for architects in a specific condition.
It prevents their designs as well as their drawings from being reused without
their permission or compensation. However, it has raised some interesting ques-
tions as to the definition of “architectural works” (for example, churches and
gazebos are included, but parking garages, grain silos or even freestanding
walls may not be), what actually merits copyright protection and, most inter-
estingly, what constitutes real originality.

The act states specifically that copyrightable matter must be “an original
work of authorship,” although quality, aesthetic merit, ingenuity, and unique-
ness are not necessarily factors.What is important is that the work must contain
a “certain minimum amount of original creative expression,” and that copy-
right registration cannot be based on standard designs such as common
architectural molding or features, nor upon design elements that are function-
ally required. This creates a wealth of opportunity for dispute, particularly in
smaller projects with few design variables such as houses, where permutations
of bathrooms, kitchens, structural walls, windows, etc.—all arguably functional
requirements—are relatively limited. However, it is in the house building industry
where the issue of originality seems to be most intently debated.This is ironic,as
housing is not a field traditionally dominated by architects (the American
Institute of Architects once estimated that as little as 1 percent of American
single family houses were designed by architects), nor one celebrated for
widespread design originality, but it is the housing realm where issues of origi-
nality may ultimately be decided.

Three recent disputes focus on the same scenario: A home-building com-
pany applies for and receives copyright protection for their model home
styles—the “Lakeside Colonial,” the “Traditional Saltbox,” etc.—and then sues
another home-building company that subsequently builds something strikingly
similar. The cases, none of which have yet found resolution in the courts, sug-
gest a major shift in home-building habits and create some potentially interest-
ing implications for architects in particular and the design industry as a whole.
First, the notion of jealously protecting the design integrity of, say, the “Lakeside

PRACTICE OVERVIEW
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Colonial” tends to fly in the face of traditional house-building habits of the past
century. House plans and styles have been published freely in newspapers,
journals, and specialty magazines beginning in the 1920s—even Frank Lloyd
Wright once published some model houses for general consumption—with the
intention of giving owners alternatives to use when discussing a new house
with a builder. (And, of course, the discussion of a particular model or housing
type, with or without modifications, is just as likely to involve the brochures of
numerous home builders collected by the prospective owner.)

Second, the kinds of works submitted for and receiving copyright protection
scarcely fall into the category of cutting-edge design, limited as they are in
scale,budget,and, in many cases,architectural expertise.Furthermore,despite
the best intentions of the act to prevent flagrant, wholesale copying of existing
designs and drawings, how can protection on the grounds of originality be
given to a colonial or a saltbox? Aren’t they by definition redolent of generic
styles that have long been in existence?

Large Scale

Precedents now being determined in the home-building end of the copyright
spectrum may also affect the architectural profession beyond the singular
building to the physical environment as a whole. While copyright protection
shields the rights of individuals on a building-by-building basis, it cannot deal
with the notion of multiple buildings, the issue of precedent, or the need to
create physically coherent communities.

Sometimes, being a good neighbor—blending in with the existing context of
buildings—is an appropriate response and one certainly taught as a relevant
strategy in architecture schools. If copyright law vigorously protects the design
uniqueness of each building, then each new building, it might be argued, has
to be designed to consciously be different from every other—not a recipe for a
coherent built environment. Illustrative cases include the Trump Tower, where
changes to the nearby building were legally mandated to prevent its appear-
ance from being too similar to the original “statement;” this, despite urbanistic
argument that the towers together could create a powerful and coherent
gateway to the street and the neighborhood.

This would not be the first time case law—the law as defined by the courts—
created situations never conceived by drafters of the original legislation. If
case law becomes problematic, there is of course the recourse of new legisla-
tion, although this is a slow, cumbersome, and equally unpredictable course.
The best strategy for architects and planners for the time being is to stay
informed, stay within the architects’ standard of care, and continue to strive for
the originality of creation that drew architectural works copyright protection in
the first place.
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I love to experiment with new ideas and
materials, and it often saves my clients
money if I use a less expensive product
that has just come on the market. Am I
incurring any unnecessary risks in veering
from the tried-and-true traditional methods
and materials?

Selection of building materials and compo-
nents is the responsibility of the architect and,
if they subsequently fail, may result in liability.
While this may be less of a worry with tradi-
tional, tried-and-tested solutions, the use of
innovative, new materials may expose the
architect to claims of negligent specification
should they fail. The failure of high alumina
cement, for example, which, despite rigorous
preliminary testing, proved to deteriorate
drastically after a number of years, caused
many problems to the professionals who
relied on its early promise.

While new products and materials can pro-
vide many benefits—savings to the owner,excit-
ing new design possibilities, etc.—architects

could minimize exposure by incorporating the
following guidelines in their selection of rela-
tively unproven building components:

● Insist upon detailed manufacturer’s informa-
tion and test results.

● Require a list of previous users and contact
them, particularly those involved in similar
projects.

● Require the approval of nationally recog-
nized standards institutes.

● If still in doubt, require further independent
tests.

● Inform the manufacturer of the proposed use
of the product and ask for written comments
on its suitability.

● Request warranties from manufacturers.
● Retain all written representations, communi-

cations and warranties well beyond the
completion of the project.

● If the installation of the material is unusual or
specifically defined by the manufacturer,
request that their representative be present
during installation.

Question & Answer
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CONTRACT LAW

A contract has been defined as:

A legally binding agreement between two or
more parties, by which rights are acquired by
one or more to acts or forebearances on the
part of the other or others.

(Sir William Anson)

Formation

Contracts may be formed in a number of ways:

a. Orally: A contractual relationship may be
formed between parties in some instances
where no written agreement exists but a verbal
contract was made.

b. By conduct: The actions of parties may be such
as to imply a contractual relationship between
them.

c. In writing: Certain kinds of contracts should
be formed in writing if they are to be enforce-
able (e.g., in some states, real estate brokerage
service contracts must be in writing).

d. Under seal: Contracts made in this form tradi-
tionally did not require consideration to be
enforceable in the courts (see below). However,
the law relating to the status of sealed contracts
now differs greatly from state to state.

e. Evidenced in writing: Some contracts must be
evidenced in writing if they are to be enforce-
able (e.g., contracts which, according to their
terms, cannot be performed within one year).

Status

Contracts may be:

● Valid
● Void—without any legal effect
● Voidable—i.e., valid until one of the parties

repudiates
● Unenforceable—in the courts

Elements of a Valid Contract

There are a number of basic elements which are
necessary for the creation of a legally binding and
enforceable contract. These are:

1. Offer and acceptance: An offer by one party
must be clearly made, and the offer must be
unconditionally accepted by the other party or
parties. Upon acceptance, the contract comes
into effect.

2. Intention: Intention must be shown by all par-
ties to enter into a binding contract.

3. Capacity: All parties to the contract must be
legally capable. For example, minors and

persons of unsound mind may be excluded
from certain types of contract.

4. Consent: Consent must be proper and not
obtained by fraud or duress.

5. Legality: The contract must be formed within
the boundaries of the law. For example, a con-
tract to commit a crime would not be binding.

6. Possibility: Contracts formed to undertake
impossible tasks are unenforceable.

7. Each party must contribute something in con-
sideration of the other’s promise. Consideration:
● must be real
● must be legal
● need not necessarily be adequate
● must be possible
● must not be in the past
● and must move from the promisee.

Privity

Privity is a legal doctrine which recognizes that
only a party to a contract may sue upon it. There
are certain exceptions to this general rule, e.g.,
where an agency relationship exists, the principal
is bound by contracts entered into by his or her
agent with third parties.

Discharge

A contract may be discharged by:

● performance, i.e., realization of the agreement
within the terms of the contract;

● agreement by all parties to cease their contrac-
tual relationship;

● operation of law, e.g., if a contract is made for a
limited period, and that period expires;

● frustration or subsequent impossibility. Per-
formance of the contract may be possible at the
outset, but later frustrated by events (e.g., death
of a party, destruction of an element constitut-
ing the basis of the contract).

Breach

A breach occurs when a party to the contract does
not fulfill obligations. If the breach “goes to the
root” of the agreement, the contract is treated
as discharged. Such breaches are referred to as
“material,” and the injured party may seek one of
the following remedies:

1. Refusal of further performance of the contract.
2. Rescission: This is a discretionary remedy,

enabling the courts to cancel or annul the con-
tract.

3. An action for specific performance: If success-
ful, the court orders the party in breach to ful-
fill his or her obligations under the contract.
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4. An action for an injunction: An injunction is a
legal means of preventing further action by the
party in breach.

5. An action for damages: This is the most com-
mon remedy for breach of contract. Damages
can be:
● General, i.e., arising out of the breach
● Nominal, if the breach is merely technical
● Punitive or exemplary, if the court considers

the defendant’s behavior particularly
deplorable

● Liquidated, i.e., ascertained by an agreed
method to assess damages (e.g., $x per day
when the completion date is exceeded), as in
most construction contracts.

● Unliquidated, i.e., unascertained, or deter-
mined after injury occurs.

6. An action for a quantum meruit: This is a
claim for an amount equal to that which the
plaintiff has earned in respect of the contract.

BUILDING CONTRACTS

Types of Contract

A building contract may take any form which is
agreeable to the parties involved, but certain
proven types of contract have been developed
which are useful for certain building projects.
These are:

1. Fixed price/stipulated sum contracts
2. Cost-type contracts

Fixed Price/Stipulated Sum

This method of agreeing a contract price is widely
used in the construction industry, where one
party pays an acceptable sum for a specified
amount of work to another party who agrees to
undertake it. It is nearly always used in connec-
tion with competitively bid work (some public
bodies are constrained by law to use this method),
and has the advantages of:

● enabling the owner to know the final cost of
construction at the outset of the work;

● releasing the contractor from having to keep
accurate time records for the owner’s scrutiny.

Stipulated sum contracts have certain disad-
vantages; for example, escalation or inflation of
prices or unforeseen circumstances might affect
the contractor’s fixed profit margin. In some
cases, this could mean a higher base bid to cover
such contingencies, and so the owner may pay
more than is strictly necessary. However, standard
forms of contract often include equitable clauses
to deal with these matters (e.g., escalation clauses,

concealed conditions clauses, etc.). The fixed
price method of contracting is most suited to
building projects of a predictable nature, where a
full set of construction documents is available. In
federal projects a fixed price-incentive firm
method of contracting has been developed.

Cost-type Contracts

In this type of contract, the owner reimburses the
contractor for the actual cost of completing the
work, together with a negotiated fee. The fee
might be:

● A percentage of the final construction cost
● A fixed fee
● An award fee

The method is useful:

● In negotiated contracts
● Where unknown conditions might be encoun-

tered
● If new building methods or materials are being

used
● Where final scheme designs are not fully

completed

It has the advantage of not needing a full set of
documents before a price can be negotiated and
work started, and enables the owner to bring the
contractor into the process at an earlier stage, if
required. It may be disadvantageous in that the
owner is uncertain of the final cost and, in its per-
centage form, the cost-type contract gives no
incentive to the contractor to keep cost down.
Furthermore, the contractor will be obliged to
keep accurate records of the work for payment
purposes. In fact, cost-type contracts are prohib-
ited in some states for certain kinds of work.

Certain variations upon the cost-type contract
have been developed which make it more viable.
These are:

a. Cost plus award fee
b. Cost plus incentive fee

Cost Plus Award Fee (CPAF Contract) This is
often used in federal procurement work where the
fee is negotiated on a percentage of the agreed
estimated final cost. Added to this will then be an
award fee, which may be two or three times the
base fee, and is paid by the owner upon previously
established criteria.

Cost Plus Incentive Fee (CPIF Contract) By this
system, the contracting parties negotiate a target
cost and fee, a base and ceiling fee, and a fee
adjustment formula to provide an incentive for
early and economic completion.64
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Foreign Contracts

Architects may often be called upon to work in
other states or, increasingly, other countries. As
well as considering licensing requirements (see
page 31), the architect should take great care at
the contract formation stage to avoid difficulties
which might arise in enforcing agreements due to:

● conflicts between state laws (e.g., lien laws);
● conflicts between national laws;
● the contractual capacity or immunity of parties

operating in other states or countries.

Before any major agreements with a foreign
element are entered into, it would be prudent to
check the legal position with legal counsel.

Contract Checklist

Some of the more important factors to be consid-
ered when determining the type of building con-
tract are:

● Type of project (unusual building, renovation,
etc.)

● Methods of construction proposed (experimen-
tal techniques, etc.)

● Size and complexity of project
● Time constraints
● Finance available
● Degree of certainty of the owner’s requirements
● Progress of the construction documents
● Probability of further changes
● Amount of information available at contract

formation
● Availability/desirability of accurate cost

prediction
● Expertise necessary/available
● External factors or problems (e.g., site con-

straints, labor shortages, etc.)
● Quality of work required (luxury, low cost, etc.)

STANDARD FORMS OF CONTRACT

Just as any type of contract can be selected by the
parties involved, so any form of agreement can
be used to determine the terms and conditions of
the contractual relationship.

However, in the interests of both parties, it is
generally recognized that a format which has
common usage and understanding is preferable.
Standard forms of contract have been developed
by a number of bodies, including:

● Professional associations
● The federal government
● State agencies
● Large institutions and private sector organizations

In some cases, house forms are a requirement of
the owner. These should be carefully scrutinized,
particularly in relation to the owner-architect
agreement to ensure that provisions affecting the
architect’s duties do not violate state licensing
requirements or increase the architect’s liability.

Where possible, AIA contract documents should
be recommended. These have been developed over
a long period of time, and are recognized through-
out the construction industry. Furthermore, they
may be used in conjunction with a wide range of
other AIA standardized documents.

Supplementary Conditions

Despite the broad and thorough coverage of the
standard forms of contract, it is not unusual for
variations or additions to be required. These may
occur through:

● Owner’s requirements
● The nature of the project
● Local/state legal requirements
● Climatic or physical factors

Where variations to the General Conditions
are necessary or required, they may be included:

● In the Instructions to Bidders
● By the addition of the AIA Supplementary

Conditions
● By inclusion in the General Requirements of

the Specifications (Division I, Uniform
Construction Index)

● In the owner-contractor agreement
● By modifications of the General Conditions of

the Contract

Location of new addenda usually follows these
generally accepted principles:

● Anything concerning the bidding phase and
not affecting the construction phase should be
included in the Instructions to Bidders.

● Matters going to the root of the contract (price,
time, etc.) should be included in the owner-
contractor agreement.

● Legal matters which may vary according to
location (indemnification, insurance, etc.) should
be dealt with in the Supplementary Conditions.

● Matters of a procedural or administrative nature
(e.g., temporary structures, etc.) should be in-
cluded in the General Requirements (Division
I) of the Specifications.

Great care should be taken in the reformula-
tion of contract documents if any changes are
anticipated, and certain matters (e.g., legal res-
ponsibilities) should not be attempted without
professional legal assistance.
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CONTRACTOR SELECTION

During the development of each scheme, it will
be necessary to establish on what basis the project
will be constructed. This will have been reviewed
with the owner much earlier in the process, in
relation to other important factors, such as time
or finance available, type of project, or site charac-
teristics.

Once such variables have been assessed, certain
alternative construction procedures can be con-
sidered. These might include:

● Single or separate contract systems
● Negotiated or competitively bid contracts
● Types of building contracts (see page 64)

Single Contracts

In most construction projects, a prime contractor
is responsible for the full extent of the construc-
tion involved. If the work requires more labor or
skill than the prime contractor can supply, sub-
contractors (and even sub-subcontractors) will be
hired, but will remain the responsibility of the
prime contractor in matters of liability to the
owner, payment, etc.

Separate Contracts

In some instances (e.g., certain state work and
some larger projects), contractors will be selected
for specific and distinct divisions of the work
(electrical, mechanical, etc.). There is no prime
contractor as such because all contractors will
have an equal relationship with the owner. This
system has the advantage of reducing the prime
contractor’s extra charge for administration of the

subcontractors and reduces the expense of double
insurance. However, it may also complicate the
relationship between the contractors involved.
Since no hierarchy of responsibility exists between
them, management and supervision of the project
have to be coordinated carefully to ensure smooth
and uninterrupted transfer between the individ-
ual work forces. Problems have been known to
occur in matters of delay, cleaning up, etc., and
the role of the construction manager (see page 23)
is useful in this contracting system as a coordina-
tor and supervisor of the various work forces.
Alternatively, the architect could be employed by
the owner to undertake this task.

Negotiated or Competitively Bid
Contracts

The selection of the contractor can be undertaken
in one of two ways, depending upon the character
of the project:

Negotiated Contracts

The owner can select a contractor directly based
upon the latter’s reputation, recommendation,
etc., and then negotiate the terms of agreement
and form of payment. This may be appropriate:

● Where the contractor possesses skill or experi-
ence relevant to the project

● Where quality and not economy is a major
determinant

● Where an early completion of the project is
desired

● Where details of the final scheme are incomplete

Using the direct selection approach, the owner
need not wait until the normal selection phase to
begin construction. This means that completed
drawings and specifications are not necessary
for work to start, and that the contractor’s skill
and expertise may be brought into the design
process.

However, there is no competition in this form
of selection, making it potentially unsuitable
where a low overall price is sought. Usually, a cost
plus fee contract (see page 64) is used in conjunc-
tion with negotiated contracts.

Competitively Bid Contracts

In order to obtain the lowest possible price for the
work, completed sets of contract documents are
sent to a number of contractors who bid against
each other. Usually, the lowest bidder is awarded
the contract (see page 69).

Public agencies often require this method of
contracting, which is best suited to projects of a66
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straightforward, traditional nature, where no
unforeseen problems are likely.

It is widely used in the construction industry,
and necessitates complete design documentation
to enable accurate bidding.

In the last few years, certain alternatives to the
basic contracting methods have emerged. These
include:

● Fast tracking
● Design-build work
● Turnkey contracts
● Bridging

Fast Tracking

As previously stated, if the contractor is selected on
a negotiated basis, it is possible to begin construc-
tion work before the completion of the design
phase. This method of overlapping the design and
construction work is known as “fast tracking.”

Design-Build Work

In the traditional model of building, the phases of
design and construction are separate and usually
undertaken by different specialists, and therefore
different firms. It is increasingly common for
companies to provide a package combining all the
functions of the building process, often in large
specialist-type projects, allowing the owner to
contract with only one party to provide the com-
plete building. This has the advantage of allowing
fast tracking, and combining the skill of the
designers and the constructors. It does, however,
deprive the owner of an expert agent to look out
for his or her best interests throughout the project.

The website of the Design-Build Institute of
America carries further information on this grow-
ing mode of project delivery (www.dbia.org).

Turnkey Contracts

This kind of contract usually relates to projects
where a developer proposes and constructs an
entire development (including the purchase of the
site) and hands it over to the owner ready for
immediate occupancy when complete. It has been
used in dealings with local housing authorities.

Bridging

Bridging is a variation of design-build wherein the
owner hires an architect to prepare a preliminary
building design and performance criteria. The con-
cept and criteria information are then “bridged” to
a design-build team that generates the construction
contract documents and completes construction.

To facilitate the process of contractor selection,
the AIA has developed AIA Document G612-

2001, Owner’s Instructions to the Architect
Regarding the Construction Contract. This form
may be filled out by the owner in advance of the
selection stage, and can help to clarify the require-
ments and preferences for the architect so that
appropriate action can be advised.

BIDDING

If the contractor is going to be selected by com-
petitive means, certain procedures can be imple-
mented to facilitate the task.

Selection of Bidders

The initial process of identifying possible bidders
may be:

● Open
● Selective

Open Bidding

Where the maximum number of bidders is con-
sidered desirable (usually in public work), an
advertisement to bid will be published in trade or
governmental publications or professional jour-
nals, inviting any interested contractors to partic-
ipate in the process.

Selective Bidding

If a limited number of bidders is preferred, an
invitation to bid will be sent to a number of con-
tractors. These will be singled out by reputation,
recommendation, previous contact with either
the owner or the architect, etc.

Contractor Qualification

Prospective bidders should be chosen for their
ability to successfully undertake the project, and
it may be necessary to establish their suitability
before bidding documents are issued. In some
cases, the contractor’s reputation or relationship with
the owner will be sufficient, but AIA Document
A305, Contractor’s Qualification Statement, may
help to outline contractors’ suitability.

The document when completed provides full
details of the contractor’s business record, and
enables the owner and the architect to gain a clear
impression of such details as:

● History of the business
● Organization and scope of operations
● Past record of construction work (type of work,

range of experience, etc.)
● Trade and bond references
● Bonding company
● Details of assets and liabilities
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The qualification statement can be used as a
prequalification stage in the open bidding process
to eliminate unsuitable bidders and cut down the
administration involved in high numbers.

Once the bidders have been identified and con-
tacted to ensure their interest, a package of infor-
mation concerning the proposed project is issued.
The package includes:

● The invitation/advertisement to bid
● Drawings and specifications (see page 41)
● The bid form
● Notice to Bidders
● Instructions to Bidders
● Proposed contract documents
● Bid security details (if required)

Drawings and Specifications

These documents, which should be as complete
and unambiguous as possible to allow the con-
tractors to bid accurately, are sent free of charge to
the bidders. The number of sets necessary for each
bidder varies, depending on project size and
complexity. More sets may be required to expedite
the bidding process; the architect can require
additional payment for the extra work necessary
to accomplish this. Similarly, if any of the bidders
asks for extra copies, they may be provided at
their expense.

To ensure return of the bidding documents by
unsuccessful bidders, a deposit is usually required
which is returned upon receipt of outstanding
documents.

Notice to Bidders

This may be included in the bidding documents,
and informs prospective bidders of their opportu-
nity to bid, and conditions and requirements
involved.

Instructions to Bidders

AIA Document A701, Instructions to Bidders,
provides all relevant information concerning the
detailed requirements involved in the bidding
process, including:

● Definitions
● Bidding documents
● Consideration of bids
● Owner-contractor agreement
● Supplementary instructions
● Bidder’s representations
● Bidding procedures
● Post-bid information
● Performance payment bonds (see page 74)

Contract Documents

All documents intended for use in the proposed
project should be sent to each bidder for examina-
tion, including the conditions (e.g., AIA
Document A201) and any other applicable
addenda or Supplementary Conditions.

Bid Form

This form, which should be sent to all bidders,
contains all relevant information concerning the
project. Each bidder will then return the docu-
ment complete with the price of the work, or base
bid, and any other figures which may be appro-
priate (e.g., alternate bids, substitutions, etc.).

Bid Security

In order to ensure each bidder’s commitment to
their base bid, some form of security may be
required by the owner, which should be submit-
ted along with the returned bid form. The secu-
rity might take the form of cash, a certified check,
or a bid bond (AIA Document A301; see page
72). The bond could be expressed either in a
lump sum or as a percentage of the base bid,
although the former is usually preferred by bid-
ders, as it does not reveal their bid before opening.
The bond ensures that, in the event of the suc-
cessful bidder refusing to undertake the work for
the bid specified, the whole or part of the security
may be forfeit. The amount of the penalty is usu-
ally determined as the difference between the
selected bid and the next lowest.

Variations

Where possible, documentation necessary for
accurate bidding should be comprehensive and
unambiguous. In some instances, however, it may
be necessary to provide some alternatives in
the bidding process if requirements cannot be
fully determined. Two mechanisms which allow
this are:

● Alternates
● Unit prices

Alternates

An alternate bid may be required or accepted for a
specific section of the work, and should be
included in the calculation of the base bid. This
procedure can be useful in helping to keep costs
within a certain budget, but should be used spar-
ingly and not employed to give one bidder prefer-
ence over the others.68
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Unit Prices

Unit prices provide a means of measurement
which can be included in the bid, indicating a
price per unit for materials and/or services. It is
useful in giving an idea of price calculation for
unknown quantities or variable factors and, again,
should be restricted in use if the overall budgetary
figure needs to be controlled.

INSTRUCTIONS TO BIDDERS

In implementing the AIA procedures of contrac-
tor selection by requesting bids, certain rules have
been developed which should be adhered to by all
parties concerned. These are outlined in AIA
Document A701, Instructions to Bidders.

The procedural format, following the mailing
of necessary bidding documents includes:

● Modification of bidding documents
● Submission of bids
● Bid opening
● Selection
● Announcement
● Contract award

Modification of Bidding Documents

Certain queries or adjustments to the documents
might be necessary or requested prior to the clos-
ing date for submission. These are usually in the
form of:

1. Interpretations
2. Substitutions

Interpretations

If any of the bidders should discover errors or
ambiguities in the documentation, they must
inform the architect in writing at least seven days
prior to the submission date. Any changes or
addenda will then be issued by the architect to all
bidders.

Substitutions

Should any of the bidders wish to substitute
materials or services otherwise than specified in
the bidding documents, the architect must receive
a request for approval in writing at least ten days
prior to the submission date. If the architect
decides that the submission is acceptable, all par-
ties will be notified by addendum, although no
addenda can be made within four days of the final
receipt date except a notice cancelling or postpon-
ing the request for bids.

Submission of Bids

Bids must be delivered in writing, contained in
sealed, opaque envelopes prior to the time and
date specified in the advertisement/invitation to
bid. Oral bids are not acceptable. Any bids
received after the specified time should be
returned unopened.

Bid Opening

If the bids are opened in public, they are often read
aloud, whereas if opened in private, the bidding
information may be sent to all bidders at the
owner’s discretion. The owner need not accept any
of the bids if they appear too high, and may reject
any bid not in conformance with the stated require-
ments. The bidding documents do provide, how-
ever, that if a contractor is chosen, it will be on the
basis of the lowest responsible bid. The decision is
usually reached within ten days of the bid opening.

In publicly bid work, the owner is often con-
strained by law to accept the lowest responsible
bidder, and may be held criminally liable if the
selection does not conform to these requirements
(i.e., the lowest monetary bid, coupled with the
owner’s satisfaction that the contractor can suc-
cessfully undertake the work). In privately bid
work, the commitment is not as clear, although
the rules of bidding should be adhered to.
Granting of the contract to any other than the
lowest bidder should only be made with very
good reason to prevent suspicion of favoritism,
and ill feeling among the contractors.

Selection

At any time prior to the bid opening, all bidders
may withdraw or modify their bids. However,
once the bids are opened, the bidders cannot
make changes or withdraw from the process for a
period stipulated in the bidding documents (e.g.,
thirty days). Once selected, the successful bidder
must undertake the work for the agreed price, or
risk forfeiture of the bid bond (if any). Exceptions
to this are sometimes made if the bidder can
prove substantial error in the bid calculation, in
which case withdrawal might be appropriate, with
award of the contract to the next lowest bidder.
Alternatively, the contract may be rebid.
Defaulting bidders should be disqualified from
any further bidding on the same project, and no
bid correction should be permitted, except for
minor clerical errors and alterations.

Announcement

When a contractor has been selected (usually
within ten days of bid opening), all bidding parties
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should be informed of the decision. The unsuc-
cessful bidders are often given a list of the bid fig-
ures, and the bid deposits are returned once the
documentation is received. The successful bidder
should be informed of the decision in a way
which does not form a legally binding agreement
prior to the signing of the contract documents.
Usually, the bids of the next two or three lowest
bidders will be retained for a period as a contin-
gency measure.

At this stage, each party to the proposed build-
ing contract may provide further information
and/or assurances to the other:

● The owner will, upon request, prove to the con-
tractor that sufficient financial arrangements
have been made to undertake the project.

● The contractor, within seven days of the
contract award, should furnish:
a. details of the amount of work to be under-

taken by the contractor’s forces;
b. names of proposed suppliers of material and

equipment;
c. a list of intended subcontractors for the

architect’s approval (see page 77).

The contractor may also be asked for:

● A contractor’s Qualification Statement (if appro-
priate and if not completed prior to selection)

● Proof of the responsibility and reliability of the
work force

● Bonds, in accordance with the owner’s require-
ments as expressed in the Instructions to Bidders

70
●

La
w

 a
n

d
 P

ra
c

tic
e

 fo
r A

rc
h

ite
c

ts
C

o
n

tr
a

c
t 

fo
rm

a
tio

n

Discuss method
of selection

Advertisement
to bid

Interpretations Substitutions

Invitation to bid

Sp
e

c
ifie

d
 p

e
rio

d

Negotiated Competitively bid

Bids delivered

Bids opened Late bids
returned

Accept lowest
responsible

Notify
bidder

Sign
contract

Check
documents

returned

Notify other
contractors

Contractor
provides

required data

Return
deposits

Reject all
bids

7 days

4 d
a

ys

10 d
a

ys

Bids held open
for specified

period

Open Selective
Choose

contractor

Select basis
for payment

Exchange letters of
intent if necessary

Sign
contract

Figure 5.3

BOB-CH05.QXD  02/18/2005  10:43 PM  Page 70



When these preliminary matters have been
dealt with, and the contract documents are pre-
pared, both parties will be ready to enter into the
contractual agreement.

CONTRACT PROCEDURES

The contract documents comprise:

● The owner-contractor agreement
● The conditions of the contract (including any

supplementary details or other conditions)
● The drawings
● The specifications
● Any addenda previously issued, or modifica-

tions (i.e., written amendments to the contract,
signed by both parties, e.g., change orders, writ-
ten interpretations, or minor changes)

● Related documents and agreements
● Performance bond and labor and material pay-

ment bond
● Owner’s insurance and contractor’s insurance

When the documents are ready, they should be
sent to the parties for signing with a cover letter.

Notice to Proceed

This is written authorization from the owner to
the contractor establishing a date of commence-
ment and completion of the building work. The
Notice to Proceed is used if the work is started
after (not before) the date of the signing of the
contract.

Letter of Intent

Should construction need to be started before the
contract documents have been signed (e.g., where
time is of the essence), a letter of intent may be
sent by the owner, giving the contractor authority
to proceed. If used, the letter should be carefully
drafted to avoid any conflict with the actual con-
tract documents, and legal assistance should be
sought. The letter should emphasize that no sub-
contracts should be effected, nor should any
materials be ordered other than those relevant to
the specific work permitted. Insurance should be
carefully considered if a letter of intent is used,
and it should be made very clear that the letter
will cease to have effect upon the signing of the
actual contract.

Once the contractual relationship is estab-
lished, certain obligations must be met by both
parties, including:

● Owner capability (see page 70)
● Contractor’s work schedule
● List of subcontractors

● Schedule of values
● Certification of insurance
● Permits

Contractor’s Work Schedule

As soon as the contract has been awarded, the
contractor should provide for the architect’s infor-
mation an estimated schedule of progress. This is
usually in the form of:

● A bar chart
● Critical path method

Bar Chart

A bar chart indicates the work, divided by trades
or operations, against which a time scale can be
set. The progress of the work can be plotted
between the two.

Critical Path Method

Critical path analysis is a project planning device
which aims to optimize time and operations on
site. The system divides various activities which
are sequenced in terms of their interrelationship.
When the time factor is added, a path may be
plotted which reveals the most efficient opera-
tional procedures which should be followed. The
schedule can be monitored by regular assessment
of actual achievement on site. This enables con-
tinued prioritizing and adjustment throughout
the period, to enable maximum efficiency in
allotting time for the various stages of the project.

PERT (Project Evaluation Review
Technique)

This is a method of scheduling which establishes,
in chart form, activities and operations antici-
pated in the project layout which can introduce a
cost element into the programming. PERT has
not been commonly adopted in the construction
industry.

List of Subcontractors

See page 77.

Schedule of Values

Prior to the first application for payment, the
contractor must submit a Schedule of Values to
the architect, together with any data supporting
its accuracy that the architect may require. This
then forms the basis for reviewing future applica-
tions for payment, and should indicate the sec-
tions of the contract sum provided for the various
parts of the work.
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Certification of Insurance

The contractor should file with the owner (or
with the architect if requested by the owner) cer-
tificates of insurance before starting work (AIA
Document A201, Article 11.1.3).

Permits

Under the AIA General Conditions, the contrac-
tor is responsible for obtaining the building
permit and certain other governmental require-
ments, e.g., licenses.

BONDS

Of the various measures often taken in the con-
struction industry to minimize risk and potential
loss, surety bonds are a common precaution. A
surety bond is basically an assurance by one party
which provides that specified obligations of
another will be met, despite unforeseen or unde-
sirable events. In reality, the cost of bonds,
although technically borne by the contractor, is
transferred to the owner by inclusion in the bid.

Performance Bond

A performance bond ensures that all bids for
labor and materials will not revert to the owner in
the event of nonpayment by the contractor.

Combination bonds are considered inadvisable
by the AIA as they can cause legal complications
in the event of a claim. The AIA recommends the
two-bond system as a preferable procedure. State
laws should be checked regarding the use of
bonds, as statutory requirements vary with regard
to bond provisions.

If claims are made against bonds during a con-
struction project, AIA Document B141, Owner-
Architect Agreement, provides for additional
payment to the architect for the work involved in
making the necessary arrangements for the con-
tinuation of the project.

Other Bonds

Other forms of bonds sometimes used include:

● Payment bond
● License or permit bond
● Lien and no-lien bond
● Maintenance bond
● Release of retained percentage bond
● Statutory bond (check each state for require-

ments)
● Subcontract bond
● Termite bond

AIA Bonds

Although there are no standardized requirements
for bonds compatible with all state laws and
owner preference, the AIA produces certain forms
which are helpful in many cases. These include:

● A310, Bid bond (see page 72)
● A312, Performance Bond and Payment Bond

(see pages 75, 76)

In certain states, variations of the basic forms
have been developed to comply with individual
state laws for use in public and private construc-
tion projects.

In all matters relating to bonds and insurance
the owner should seek expert advice. The archi-
tect should not attempt to provide this informa-
tion, as it does not fall within architectural
services and may be expressly proscribed by some
professional liability insurance policies.

SUBCONTRACTORS AND SUPPLIERS

Under the single contract system, it is not unusual
for prime contractors to sublet parts of the work74
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Types of Bond

Bonds used frequently in the construction indus-
try are:

1. Bid bond
2. Performance bond

Bid Bond

(See page 72.) In order to ensure that the selected
bidder signs the contract and fulfills other prelim-
inary requirements, a bid bond may be requested.
This should cover not less that 10 percent of the
bid amount, and would be used to pay the owner
the difference between the two lowest bids if the
successful bidder decides to back out. The penalty
for this cannot exceed the bond amount, which
should be expressed as a specific sum, not a per-
centage of the bid.
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to other contractors, either due to the size and
scope of the project, or to take advantage of spe-
cialist skill or knowledge. If subcontracting is
anticipated where AIA owner-contractor agree-
ments are being used, a standard form of subcon-
tract is advisable. The AIA produces Document
A401, Contractor-Subcontractor Agreement Form,
which can be used in conjunction with other AIA
forms including A101, A107, A111, and A201.

The subcontractor agreement corresponds to
the other AIA Documents in terms of:

● Responsibilities and liabilities
● Payment
● Relationships of parties

The subcontractor may, in turn, delegate
responsibility to other contractors who are known
as sub-subcontractors. The same relationship is
established as with the contractor and subcontrac-
tor, although the prime contractor still retains over-
all responsibility for all work undertaken on site.

Selection

The contractor may select suitable subcontrac-
tors, and cannot be forced by the owner to work
with anyone to which reasonable objection can be
made. However, as soon as is practicable after the
owner-contractor agreement is signed, the con-
tractor should submit to the architect a list of
proposed subcontractors and suppliers. The archi-
tect and/or owner may reasonably object to any of
the names on the list, but such objection should
be made promptly so that the contractor may
submit a substitute. Objections should also be
made on the basis of actual objections and
accurate material to avoid potential claims of

defamation (see page 38). If the substitution is
acceptable, the contract sum can be adjusted by
Change Order (see pages 89 and 95) to accom-
modate any financial inequities caused by the
change. No substitution of subcontractors should
be made by the contractor without architect
and/or owner knowledge and approval.

Payment

Payments to the subcontractor by the prime con-
tractor are governed by the same requirements as
the owner’s payments to the contractor, although
the AIA agreement provides for subcontractor pay-
ment within three working days of the owner’s pay-
ment, reflecting the same retainage (see page 8).

The subcontractor may request information
from the architect concerning the percentage of
work completed or amounts certified (under the
General Conditions 9.6.3), even though no con-
tractual relationship exists between the two par-
ties at any time. If a certificate of payment is
withheld from the contractor through no fault of
the subcontractor, the latter is nonetheless enti-
tled to payment for work completed to date, and
the contractor will be bound to pay it. If the sub-
contractor is not paid, Article 11.12.1 of AIA
Document A401 states that, after giving due
notice, the subcontractor can stop work until pay-
ment is made.

In some cases, payment made by the owner to
the contractor may not reach the subcontractor
(e.g., in the event of the contractor’s bankruptcy).
It is possible for the subcontractor to successfully
claim against the property through the imposition
of a lien (see page 8), causing the owner to pay
twice for the same work. To avoid such problems,
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payment bonds should be used to prevent undue
hardship to the owner (see page 76).

Suppliers

Material suppliers and manufacturers contract
directly with the prime contractor, subcontrac-
tors, and sub-subcontractors and have no contrac-
tual relationship with either the owner or the
architect. However, similar legal rights exist where
nonpayment occurs, and appropriate bonds
should be required from the contractor to give
necessary protection.

The owner and the architect have similar rights
under the AIA General Conditions A201 to rea-
sonably object to any suppliers that the contractor
intends to use.
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BIDDING AND SELECTION

Although much attention has been paid to the liability problems architects
face during the design and construction phases, little consideration has been
given to the interface between these phases: the selection of the contractor.
Perhaps this is appropriate; after all, the architect usually receives approxi-
mately 5 percent of the fee for the bidding and negotiation phase, and
research suggests that comparatively few cases involving architects originate
from errors in this area. Still there are a few safeguards that architects can take
to protect themselves from claims by clients, contractors, or subcontractors,
and also to safeguard the owner’s interests during the construction phase.

Complete Documentation

The more complete and accurate the drawings and specifications, the more
precise the bids are likely to be. While some factors may make this difficult—a
shortage of preparation time or uncertain owner requirements, for example—it
is important to strive for unambiguous, accurate documentation, with a mini-
mum of alternates or unit prices. In claims brought by contractors on the
grounds of misinterpretation of the contract documents, the courts tend to find
against the drafter (in this case the architect acting as the owner’s agent) in
matters of unclear contractual information. Alternatively, hazy documentation
may lead a contractor to build a substantial contingency into the calcula-
tions, creating a base bid that far exceeds the architect’s original projections.
There has been a noticeable increase in claims against architects for inade-
quate prediction of construction costs. While cases vary, courts have found
against architects where bids exceed the architect’s estimates by 15 percent
or less, a particularly worrying phenomenon since most malpractice insurance
policies do not cover errors in cost estimating.

The Selection Process

Federal procurement procedures are remarkably specific, and state and local
governmental rules are similarly designed to ensure fair and open competition.
While such procedures are not required in the private sector, adherence to
clearly articulated rules is still advisable, both to ensure a successful selection
of a capable contractor at a fair price and to minimize the possibility of legal
problems raised by irregular performance of one or more of the parties.

While some owners will insist upon their own procedures, the American
Institute of Architects has developed widely accepted guidelines that should,
whenever possible, be used. The procedures provide a series of orderly steps
and safeguards that protect the owner and, by implication, the architect from
unsuitable or unqualified contractors, while at the same time providing all bid-
ders with an equitable basis for submitting their bids. Clear communication of
all rules is very important at this stage. In instances where owners have not fully
communicated their intentions and actions to bidders, legal action has
ensued. For example, when an owner rejected all bids for a public project in
Louisiana—a right established in the bid solicitation—one of the bidders filed
suit when the former refused to provide reasons for the decision. The court
ruled that the owner had not acted in good faith by failing to provide an
explanation of the arbitrary action, contrary to the bidders’ expectations.

PRACTICE OVERVIEW
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Similarly, where an owner gave the contract to the second lowest bidder
because, unlike the lowest, it was a local corporation, the court ruled that this
was an invalid decision as the criteria for the final selection was not included in
the information to bidders.

Selection Procedures

Most bidding procedures establish specific rules with regard to the bid open-
ing. Strict adherence to these procedures is advisable, and care should be
taken to avoid any collusion or conspiracy between the owner or the architect
and one of the bidders. Exactly the same data should be sent to all bidders,
including any clarification requested by one of the bidders prior to bid open-
ing. Valid bids should, if possible, be opened in public and late bids should be
returned unopened. The question of what constitutes a late bid has been the
focus of a number of court cases instigated by disgruntled bidders who felt
that a late bid gave a competitor an unfair edge. In one case involving a fed-
eral project, acceptance of a bid thirty seconds beyond the time of bid open-
ing established in the bid solicitation was held to be invalid. While some public
projects and certainly all privately bid work are likely to be less rigid on this
point, it is advisable to reject late bids after the opening of the first one to pre-
vent even the appearance of unfairness or competitive advantage.1 While
some flexibility may be considered acceptable under special circumstances—
mail delivery problems, perhaps—the architects should advise the owner of
potential problems that can occur whenever there is a departure from the
established procedures.

The architect should also exercise great care in the advice given to the
client about selection of the contractor. If it is believed that the contractor with
the lowest bid should not be hired, the architect should articulate the reasons
for a rejection with great care. Several suits have recently been brought
against design professionals where they counseled against a particular con-
tractor. In one case, an engineer advised against hiring the lowest bidder
whom he felt did not possess enough experience to adequately complete the
work. The bidder sued him for slander and interfering with a business relation-
ship. The suit, however, was not successful, as it was held that the opinion was
rendered in good faith.2

In another instance, the consultant,who was hired by a city to prepare spec-
ifications and help review the bids, was discovered to have “an unlawful rela-
tionship” with the contractor he recommended. The lowest bidder successfully
sued the city, and the persons responsible pleaded guilty to criminal viola-
tions.3 These and similar cases demonstrate the need to give advice on hiring
only on an objective, factual basis, free of any conflict of interest and to record
the process in writing. Documentation should be clear, concise, and well rea-
soned, avoiding any sweeping personal statements or colorful adjectives. In
the absence of inaccuracy or perceived malice, slander will be very difficult to
prove.

There is technically nothing to stop an owner from rejecting the lowest bid
and hiring a pre-selected contractor who was encouraged to go through the
competitive bidding process merely to keep the base bid down. However,
architects should discourage this practice. Apart from the ethical implications
of ignoring the rules, some outraged low bidders have sought legal relief to
prevent the owner from proceeding with a project.

The selection of any other than the lowest responsible bidders is very difficult
in publicly bid work, and great care should be taken in such cases to ensure
that complete documentation can substantiate why a contractor was not
considered “responsible”or the bid “responsive.”The rationale should be based
solely upon the criteria that were established in the bidding information.
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In fact, some states insist upon open hearings to let disappointed bidders dis-
cuss the selection of anyone other than the lowest bidder in public projects.

Where the lowest bidder was considered insufficiently responsible based
solely on rumors of poor performance, or where the owner had solicited insuffi-
cient data on a hitherto unknown contractor, courts have found against the
owner for insubstantial reasoning.Owners are expected to consider a contrac-
tor’s recent performance to verify if former problems have been eradicated.4

Summary

While contractor selection is a relatively minor duty by comparison to those in
the design and construction phases, there are still ample opportunities for
problems in what is, after all, a sensitive and highly competitive area. In the role
as adviser to the owner, the architect should strive to ensure that the proce-
dures adopted are initially sound and rigidly and fairly adhered to, particularly
in publicly bid work, and that the owner is kept informed of the possible impli-
cations of straying from the established rules. This helps to protect the architect
from claims by the owner for poor advice and from the contractor for collusion
or slander. It furthermore helps to shield the owner from unforeseen problems
and allows a smooth transition from the design to the construction phase, opti-
mizing the chances for the successful completion of each project.

References
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Once the client has picked a contractor,
the architect’s role in the selection is over,
right?

In the traditional, competitively bid process,
the contract is usually awarded to the lowest
responsible bidder. The architect has an
administrative role in the organization of the
bidding process and advising the client on
the outcome.

While the architect’s compensation for this
phase is comparatively small (typically around
5 percent of the overall amount), the architect
plays an important role in overseeing the
established bidding procedures, offering
advice to the owner on the appropriate selec-
tion and reviewing the winning contractor’s list

of proposed subcontractors and suppliers (see
page 77).

The architect has further responsibility in
ensuring a smooth transition from the design to
the construction phase through the signing of
the building contract (see page 69.) and may
have to further advise the client if there is a mis-
take in the winning bid. In this event, the con-
tractor may be allowed to withdraw the
winning bid or correct it to adjust for a legiti-
mate mistake, although the architect should
be careful if the corrected bid now exceeds
the next lowest responsible bid. In publicly bid
work, it may be necessary to re-bid the project,
while in privately bid projects, the client should
be advised accordingly on the potential for
disgruntled contractors taking legal action.

Question & Answer
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AIA FORMS

Throughout the design and construction process,
a number of procedures and operations involving
the architect have to be carried out which require
documentation and record. As a written format is
always preferable, standardized forms are useful,
and many larger organizations will prepare their
own personalized paperwork. This includes letter-
heads, memorandum pads, and telephone mes-
sage pads, but may also extend to more technical
and detailed documents necessary in both office
management and project administration.

The AIA produces a comprehensive collection
of documents for use in the construction process
which are strongly recommended for their gener-
ally accepted meaning, consistency of format, and
interrelated content.

The AIA documents are divided into series
reflecting different aspects of administration in
architectural practice:

A Series: Owner/Contractor
Documents

These include all agreements designed for various
construction project types and their respective
conditions of agreement, bond forms, and bid-
ding-related documents.

B Series: Owner/Architect
Documents

Standard forms of agreement, duties, responsibili-
ties, and limitations of the authority of the architect’s
project representative, the owner/construction
manager agreement, and the architect’s qualifica-
tion statement are published in this series.

C Series: Architect/Consultant
Documents

These include forms of agreement between the
architect and consultants, including the engineer,
and joint venture forms.

D Series: Architect/Industry
Documents

These cover procedures for calculating area and
volume of buildings and a project checklist.

G Series: Construction
Administration Documents

This series includes land survey requisitions,
change orders, certificates of substantial comple-
tion, applications for payment, and several
other formats developed to assist architects in the

internal running of the practice and in dealings
with specific projects.

The AIA also publishes the Architect’s Hand-
book of Professional Practice, which is highly
recommended for all practicing architects.

THE ARCHITECT’S DUTIES

Once the building contract has been signed, the
architect’s role in the construction process
changes, together with the architect-owner rela-
tionship. During the design development phases,
the architect is seen (by some courts of law) to ful-
fill the role of independent contractor, whereas
during the construction stage, this role becomes
that of a limited agent (see page 20). The limits of
this role are expressed within the owner-architect
and owner-contractor agreements, and great care
should be taken by the architect not to exceed or
mishandle the powers necessary for the adminis-
tration of the contract. If the architect’s powers
are exceeded, such acts can be ratified by the
owner, but it is obviously preferable to avoid the
situation if possible.

The architect’s duties can be loosely grouped
into three categories:

● Performance evaluation
● Certification
● Adjustment

Performance Evaluation

A major part of the architect’s work during the
construction phase of a lump sum contract con-
cerns ensuring that the work carried out conforms
to the detail and quality required by the drawings
and specifications. There are no powers granted to
the architect which enable him or her to tell the
contractor how to do the work, but certain provi-
sions within the building contract enable the
architect to provide a quality control measure on
behalf of the owner. These provisions can be cate-
gorized as:

● Observation
● Inspection
● Approval

Access to Work

Contained within the provisions of the General
Conditions are a number of clauses that enable
the architect to undertake the required duties.
The contractor agrees to allow the architect access
to wherever the work is in progress, which
includes workshops where components or fittings
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are constructed, as well as visits to the building
site (AIA Document A201, Article 3.16.1).

Site Visits

The architect should visit the site at appropriate
intervals to ensure that the work is compliant
with the contract documents (AIA Document
A201, Article 4.2.2). Frequency of visits will
depend on a number of factors, including:

● Type of project
● Site conditions
● Complexity and size of project
● Stage of construction reached
● Type of owner
● Knowledge of the contractor
● Location of the site from the architect’s office
● Whether an on-site architect or construction

manager is being employed
● Whether additional fees are being charged for

inspections
● Unforeseen events (e.g., bad weather)
● Specific events (e.g., covering-up)

On arrival at the site, the architect should report
to the contractor or the named superintendent
and should communicate project matters solely
with that person for the duration of the site visit.
A record should be kept of all visits, noting any
observations, information supplied, and actions
that should be taken.

In the normal progress of the work, site visits
can arise either during, at the commencement, or
at the completion of some of the following activi-
ties, depending upon the project:

● Establishment of datum points, bench marks,
and building layout

● Dimensions and grade establishment
● Safety and security provisions
● Protection of trees or existing buildings
● Fences, hoardings, and signs
● Siting of storage areas
● Excavation and soil underfootings
● Public utility connections (telephone, gas, elec-

tricity, etc.)
● Foundations, reinforcements, and pile-driving
● Concrete tests, formwork, reinforcement, and

pouring
● Structural frames
● Floor openings, sleeves and hangers, floor laying
● Quality and placing of concrete
● Weather precautions
● Masonry layout and materials
● Bonding and flashing
● Frames and prefabricated elements

● Partition layout, lathing, and drywalling
● Temporary enclosures, heat, light, and sanita-

tion during site operations
● Protection of finished work
● Fittings and cabinetwork
● Tiling, electrical work, wiring, pipework, and

installation of hardware and equipment
● Roofing installation
● Painting, varnishing, and surface finish
● Equipment/plumbing tests and inspections

required by public authorities

Inspection

At certain stages during the construction process,
the architect will appraise the work completed
and issue a written judgment upon it. Appraisal is
required for:

● Progress payments (AIA Document A201,
Article 9.3.1, 9.6)

● Substantial completion (AIA Document A201,
Articles 4.2.9, 9.8)

● Final Inspection (AIA Document A201, Article
9.10.1)

Approvals

In addition to the above inspections or in respect
of other duties required under the building con-
tract, the architect may be called upon to make
certain judgments on aspects of the work in the
form of an approval or rejection (AIA Document
A201, Article 13.5). Such instances include:

● Tests and inspections (13.5)
● Uncovering of work (12.1)
● Approvals of samples and shop drawings (3.11,

3.12, 4.2.7)
● Schedule of values (9.2)
● Names of subcontractors (5.2.1)
● Supporting data for payments (9.4.2)

Certification

At the stages in the construction process where
inspections are carried out, it is often necessary to
certify approval in writing. Such approval has the
effect of releasing payment to the contractor, and
should be undertaken with the greatest of care
and diligence. Certification may take the form of
a letter sent to both the owner and the contractor,
or one of the standard forms produced by the AIA
specifically for the purpose (see page 96).

Payment

In certifying payment, the architect must be satis-
fied that the amount of payment represents the
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stated value of the work (which must be reason-
ably accurate), less the agreed retainage and less
the total of earlier certificates. In addition, the
architect should be sure there is nothing to pre-
vent the certificate being granted (i.e., defective
work not remedied: A201, Article 9.5.1) and
require such evidence substantiating the contrac-
tor’s right to payment as considered necessary
(Article 9.3.1).

Adjustment

This category of architectural service is the least
defined in the contract documents, although pro-
visions for its implementation can be found
throughout the General Conditions. Basically, the
powers connected with this category ensure
that, in the event of confusion or disagreement
between the owner and contractor, or in the event
of unforeseen changes or conditions occurring,
the architect can act to maintain the continued
progress and quality of the work. The architect’s
duties in this respect fall into two main categories:

● Interpretation
● Modification

Interpretation

Article 4.2.12 of the General Conditions gives the
architect authority to render interpretations of the
intent of the contract documents in the event of
the parties failing to agree. This helps to solve any
ambiguities, and to keep minor disagreements or
unclear requirements from delaying the project.
Either the owner or the contractor can require the
architect to interpret an aspect of the contract
documents, and the architect should make the
decision in writing within a reasonable time
(A201, Article 4.2.11).

In the role of interpreter, the architect is
expected to act as arbitrator and “to secure faithful
performance by both the Owner and Contractor.”
To help the architect assume an unbiased position
in this, a quasi-arbitral immunity is granted for
decisions made under this provision, removing
any liability for the results of the interpretation,
rendered in good faith by the architect. Con-
sequently, the architect should undertake inter-
pretive duties with a totally unbiased attitude, and
not allow employment ties to the owner to affect
the outcome of decisions.

Modification

Where circumstances or new requirements mean
that the contract documents need to be amended,

the architect is empowered to make certain minor
changes (Article 7.4.1, see page 92) or issue (but
not approve) Change Orders permitting new
work to be undertaken (Article 7.2.1). Other
actions in this respect may be carried out if
prompted by the acts or omissions of either party
(e.g., acceptance of nonconforming work by the
owner, Article 13.3.1).

Authority to Reject Work

Work that does not conform with the contract
documents may be rejected (Article 4.2.6).

PROGRESS APPRAISAL

A proportion of the architect’s duties during the
construction phase concerns the checking of the
work to ensure that it will be completed by
the agreed date of completion.

Several mechanisms may be used by the archi-
tect to monitor building progress throughout the
project. These include:

● Site visits and reports
● The contractor’s work schedule
● Schedule of values
● Meetings

Site Visits

Visits to the building site should be made at inter-
vals appropriate to the stage of construction to
familiarize the architect with the progress and qual-
ity of the work. Observations made during these vis-
its should be recorded and copies sent to the parties
involved, who may include:

● The owner
● Consultants
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● Field architect, if appropriate
● Construction manager, if appropriate

Although any type of record will be sufficient
for noting the outcome of site visits, standardized
formats are recommended for the sake of consis-
tency and conformity of files. The AIA publishes
Document G711, Architect’s Field Report (see
page 90), which provides categories to note and
comment upon the following:

● The stage of completion
● Temperature, weather
● Date
● Work in progress
● Persons present
● Conformance with schedule
● Any observations
● Items to verify
● Information or action required
● Photographic or video material may also pro-

vide a useful record of the stage of completion

The Contractor’s Work Schedule

(See page 71.) This schedule represents the con-
tractor’s intended plan of work established at the
outset of the construction phase. Comparison
between the projected progress and actual
advancement of the work provides a means of
assessing the overall conformity of the project to
the original timetable.

Schedule of Values

Similarly, the Schedule of Values which allocates
value to various amounts or portions of the work
can be used to a lesser degree to establish how well
the original estimates of cost allocation match up
to actual certification.

Meetings

Meetings between various parties concerned with
the construction process may be held periodically.
Types of meetings include:

● Practice meetings
● Contractor meetings
● Site meetings

Practice Meetings

Meetings between partners and/or employees may
be held at intervals to discuss practice policy or a
specific project that is in progress or scheduled to
begin.

Contractor Meetings

The contractor and representatives may wish to
meet with the subcontractors at intervals to dis-
cuss coordination of work on site. The architect
or construction manager may be invited to attend
where relevant.

Site Meetings

Meetings between parties representing different
elements of the construction process could be
necessary at intervals throughout the project.

They may be held:

● At regular intervals
● At specific times during the construction process
● When problems occur
● When it seems necessary to provide an impetus

Those attending, in addition to the architect
and the contractor (and/or the project representa-
tive) might include:

● The owner
● The construction manager (if one is employed)
● Consultant
● Subcontractors
● Others (e.g., the building inspector)

However, the nature of the project will largely
determine the makeup and nature of the meeting.

Procedures

Although there is no standardized format involved
in setting up and running meetings, certain basic
guidelines are suggested for adoption.

Whoever takes responsibility for chairing the
meeting—and this role may be taken by the con-
struction manager, the owner’s representative, the
contractor, or the architect—should prepare and
distribute the minutes of the previous meeting
and notify parties of the next one.

Parties should be notified well in advance of
the time and date of the proposed meeting, and
be sent a copy of the previous meeting’s minutes
for consideration and filing. Parties unable to
attend should notify the chair of their situations
as soon as possible so that, in the event of their
presence being necessary at the meeting, a new
date may be scheduled which is amenable to all
concerned.

The Agenda

The agenda of a typical site meeting might be set
out in the following way.88

●
La

w
 a

n
d

 P
ra

c
tic

e
 fo

r A
rc

h
ite

c
ts

Th
e

 c
o

n
st

ru
c

tio
n

 p
h

a
se

BOB-CH06.QXD  02/18/2005  10:45 PM  Page 88



The chair should:

● Call the meeting to order
● Take the names of those present
● Give the names of those sending apologies for

their absence

The rest of the meeting might include:

● Agreeing the minutes of the last meeting, or
dealing with any problems arising from them

● The architect’s report
● The construction manager’s report
● The contractor’s report
● Any consultants’ reports
● Discussion of project progress
● Procedures and communications necessary (any

actions required, by whom, etc.)
● Any other business
● Time and place of next meeting

CONTRACT CHANGES

During the construction phase, it may become nec-
essary to amend the original contract documents
with addition, alteration, or deletion as a result of:

● Unforeseen or unexpected events
● New requirements
● New circumstances invalidating parts of the

contract documents

The AIA General Conditions provide for changes
to be made, but care should be taken to identify
the nature of the change sought, and deal with it
in the appropriate manner. Changes may fall into
the following categories:

● A modification
● A cardinal change
● A constructive change
● A change
● A minor change
● Other forms of change

Modifications

At any time during the contract period, the owner
and contractor may mutually agree to change the
intent or substance of the contract between them. As
the contract is a voluntary agreement between the
parties, any joint acquiescence as to its content is
acceptable, but great care should be taken in the
modification of documents and the revised provi-
sions for payment, work definition, etc.

Cardinal Changes

If the owner demands a change in the contract
documents which goes beyond the intent of the

original contract, this may be construed as a
major change or, to use the federal procurement
expression, a “cardinal change.” Such a change
may give the contractor sufficient justification to
stop work and to claim damages for the owner’s
breach of contract. In privately funded projects,
the contractor may wish to renegotiate payment for
a new contract, whereas in publicly sponsored
work, it may be necessary to re-advertise the project.

Constructive Changes

“Constructive changes” are referred to in federal
procurement projects, and occur when the con-
tractor is asked to undertake work:

a. which is different from that required by the
contract;

b. which speeds up the project;
c. which requires added expenditures as a result

of incorrect specifications.

If forced to make a constructive change, the
contractor may require the contract sum to be
adjusted accordingly.

Changes

If the AIA contract is used, as long as changes
required by the owner are within the general
scope of the contract, the contractor will be
required to undertake the work, with or without
the latter’s consent. The contract time and the
contract sum may be adjusted to compensate for
the extra work. Payment for changed require-
ments could be:

● By mutual agreement on a lump sum
● By unit prices (either agreed upon, or previ-

ously stated in the contract documents)
● By an agreed cost of the work plus a fixed or

percentage fee
● By determination of the architect

Ordering a Change

In the event that time is of the essence and there is
absence of agreement on the terms of a Change
Order, prior to requiring a change, it is often
advisable to establish the final cost of the work
involved. AIA Document G709, Proposal
Request, may be sent to the contractor to ask for
an account of the increased cost and/or time that
will be necessary. If the owner decides to continue
with the changed requirements, the architect will
prepare and sign a Change Order (see page 95)
and send it to the owner for signing before pass-
ing it on to the contractor.

Under the AIA General Conditions, the
Change Order (AIA Document G701) is the only
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acceptable means by which the contract time or the
contract sum may be altered. When signing the
Change Order, the contractor indicates agreement
with the proposed changes and becomes entitled to
any justifiable extra payment (see page 89).

In the event that time is of the essence in the
contract, and to prevent delay due to the adminis-
trative procedures involved, the process may be
expedited by use of a Construction Change
Directive (A201, Article 7.3). This is not a
Change Order, but an authorization to the con-
tractor to proceed with the work prior to the
issuance of the Change Order.

Minor Changes

When alterations to the contract documents are
considered necessary, but are sufficiently small as
not to change the contract time or the contract
sum, the architect is empowered to order such
alterations which are referred to as “minor
changes” (AIA Document A201, Article 7.4.1).
Both the owner and the contractor will be bound
by such written orders which are usually issued on
AIA Document G710, Architect’s Supplemental
Instructions (see page 91).

Other Forms of Change

Due to the unpredictable and complex nature of
many building projects, certain changes are some-
times necessary to provide for specific contingen-
cies which include:

● Emergencies (AIA Document A201, Article
4.3.5)

● Concealed conditions (AIA Document A201,
Article 4.3.4)

● Escalation and fluctuation of pricing

Emergencies

If the safety of persons or property is threatened
in any way, the contractor may act at his or her
discretion to prevent loss or injury. The architect
may then determine the effects of the emergency
on the project, and reflect them in a subsequent
change order regarding contract time and con-
tract sum.

Concealed Conditions

Because of the unpredictable nature of subsurface
conditions, some contracts provide remedies to
equitably adjust the contract sum and time if con-
ditions prove to be materially different from those
anticipated. The AIA General Conditions contain
such provision, requiring that claims in respect of
concealed conditions by either party be made
within twenty-one days of their discovery.

Escalation and Fluctuation

Inflation and price escalation may make the esti-
mation of a stipulated sum price difficult, possi-
bly causing the contractor to overbid to protect
against financial loss by erosion of profit. It is pos-
sible to add to any contract a fluctuations clause
which provides an agreed method of calculation
in the event of sudden price variations.

TIME AND DELAYS

Many stipulated sum building contracts are
drafted on the basis that time is an important fac-
tor. The AIA General Conditions, for example,
are drafted to include the provision that “time is
of the essence” (Article 8.2.1). Such provisions
make it important for the contractor to complete
the work in conformance with the contract docu-
ments, on or before the date of substantial com-
pletion stipulated in the contract.

If the contractor fails to finish within the specified
time, the contract is breached and several mecha-
nisms may come into effect as a result, such as:

● Liquidated damages
● Termination
● Refusal of further payment
● Variations
● Extensions of time

Liquidated Damages

These basically represent a pre-agreed formula that
can be used as a basis of penalty against the con-
tractor for late work. They are usually determined
as a fixed sum per day, payable for every working
day beyond the date of substantial completion.
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The extent of the financial amount involved for
each day’s delay will depend upon how critical
prompt completion is considered by the owner.

The requirement is generally expressed in the
bidding documents, and may affect the contrac-
tor’s bid. If very high penalty clauses are used,
they are often supplemented with a correspond-
ing bonus clause. The bonus is often expressed as
the same amount as the penalty and is payable to
the contractor for every day saved prior to the
Substantial Completion date.

Termination

In certain extreme circumstances of delay, there may
be justification to terminate the contract between
the owner and the contractor (see page 115).

Refusal of Further Payment

In some cases the contractor may be denied fur-
ther payment. However, this should be handled
carefully, as it may provide grounds for termina-
tion on the part of the contractor.

Note: Delay on the part of the contractor need
not necessarily result in penalty if sufficient cause
can be shown to substantiate a legitimate alter-
ation to the contract documents.

Variations

If changes are made to the contract requirements
by the owner, the architect can issue a Change
Order which may provide for extra payment to
the contractor, as well as extra time for comple-
tion (see page 89).

Extensions of Time

In some cases, unforeseen or unavoidable occur-
rences will delay the progress of the work through
no fault of the contractor. The AIA General Condi-
tions provide for extensions to the contract time to
be granted by the architect for delays caused by:

● Act or neglect of the owner or architect (or
employee of either)

● Act or neglect of a separate contractor (but not
subcontractor: see page 77)

● Changes ordered to the work
● Labor disputes
● Fire
● Unusual delay in transportation
● Adverse weather conditions (not reasonably

anticipatable)
● Unavoidable casualties
● Any cause beyond the contractor’s control (or

acts of God, including: earthquake, landslide,
hurricane, tornado, lightning, flood, etc.)

● Delays authorized by the owner pending
arbitration

● Any other cause that the architect determines to
be justifiable

Claims for Extensions

Should the contractor feel that an extension is
warranted, an application must be made in writ-
ing to the architect within twenty days of discov-
ery of the event likely to cause delay. An
indication of the probable effect of the delay upon
the construction work should be included, and
the contractor should be encouraged to make
every reasonable effort to minimize the impact of
the event on the general progress of the project.

The granting of an extension is not automatic;
for example, bad weather alone may be insuffi-
cient to warrant extra time. It must be shown
(e.g., by reference to meteorological records) that
the weather in question was far worse than the
norm for the year, and actually delayed operations
on site.

Similarly, a claim for delay due to labor dis-
putes may be disallowed if the dispute was in
progress at the time of contract formation. The
onus, therefore, is on the contractor to show both
the justifiable reason for an extension, and its
impact upon the progress of the work.

If there is sufficient cause to justify the grant-
ing of an extension, there may also be grounds
for additional compensation. Such claims often
arise from owner delay and decision, and may
include:

● Site not ready in time for contractor occupation
● Delays in progress payments
● Delays in issuing change orders
● Delays in approving submittals
● Errors in drawings and/or specifications
● Administrative delays (poor coordination of

separate contractors, inspection delays, etc.)

Claims can be made by the contractor to com-
pensate for:

● Labor costs (including subcontractors’ costs,
wages, overtime, insurance, etc.)

● Equipment costs
● Material costs (additional and escalation costs)
● Overhead (field and office)
● Insurance and bond costs
● Other losses (seasonal problems, congestion on

site, etc.)

Other factors relating to the time elements of the
construction process include:

● Acceleration
● Stopping the work
● Impossibility

Th
e

 c
o

n
stru

c
tio

n
 p

h
a

se
La

w
 a

n
d

 P
ra

c
tic

e
 fo

r A
rc

h
ite

c
ts

●
93

BOB-CH06.QXD  02/18/2005  10:45 PM  Page 93



Acceleration

This can be defined in two ways:

1. Actual acceleration
2. Constructive acceleration

Actual Acceleration

This may take place if the contractor is requested
to complete the work before the date established
in the contract documents. Actual acceleration is
at the contractor’s discretion and may provide the
basis for increased costs.

Constructive Acceleration

This is less clear in its definition, and may occur
where the contractor has experienced delay, but
has not been granted an extension of time.
Consequently, the contractor must make up the
lost time in order to finish by the agreed date, and
effectively accelerate the pace of the work.

Although acceleration was essentially a federal
procurement matter, it has become more applica-
ble to private construction contracts.

Stopping the Work

Under certain circumstances, the work may be
stopped, as opposed to delayed. This may be as a
result of:

● Owner’s instruction
● Circumstances forcing a construction suspension

Owner’s Right to Stop the Work

AIA General Conditions (Article 2.3.1) provide
the owner with the right to stop the work:

a. If the contractor fails to correct defective work
b. If the contractor persistently fails to carry out

the work in conformance with the contract
documents

The architect does not have the power to stop
the work unless expressly authorized to do so by
the owner in writing. Previous editions of the AIA
contract included the architect’s right to stop the
work, but this was discontinued in the 1997 revi-
sion of the AIA Documents.

Suspension of Construction

This may take place:

● If the contractor is not paid
● If notices and/or information are delayed

excessively
● If change orders are delayed
● If certificates are unreasonably withheld or delayed
● If the construction documents are defective

Constructive suspension allows the contractor
to stop work (AIA Document A201, Article 9.7.1),
and to claim extra compensation for the costs in-
volved in shut-down, delay, and recommencement.
Some suspensions may eventually lead to the ter-
mination of the construction contract by either
party (see page 115).

Impossibility

A further reason which may be claimed as the
cause of delay, and possibly lead to the termina-
tion of the contract, is impossibility of comple-
tion. If sufficient cause exists to prove that the
work cannot be finished, the contractor may be
excused from further performance, and might be
able to recover damages from the owner.

Impossibility of completion is generally classi-
fied as either:

1. Actual
2. Practical

Actual Impossibility

This arises when events occur which actually prevent
performance from taking place (e.g., acts of God, or
determination by a governmental department).

Practical Impossibility

In this case, completion of the work is technically
possible, but only at excessive cost due to subsequent
events making the original contract sum inadequate.
If it is unreasonable for the contractor to assume the
higher costs, or where it would cause excessive diffi-
culty, loss, or possible damage, the parties may be
released from their contractual obligations.
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96 ● Law and Practice for Architects The construction phase

AIA Document G702: Application and Certificate for Payment
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WHEN LEGAL LIABILITY LOOMS—WHAT TO DO FIRST

After reading reports of many such cases one is forced to the conclusion,
that with few exceptions, those who find themselves at law are the stupid,
the negligent, the dishonest and the unreasonable. The average architect,
endowed with honesty and a fair degree of skill … is not likely to become
involved in litigation.

(The AIA Handbook of Architectural Practice, 1923)

These comforting words from the 1923 AIA Handbook of Professional Practice
reflect a world long since gone.As every architect is uncomfortably aware, the
threat of legal liability is an unfortunate but ever-present part of modern-day
practice.While that threat has diminished since its high point in the 1980s, there
is still enough evidence of legal action to keep architects awake at night wor-
rying about the angry call or the hand-delivered subpoena.

Of course, attorneys are there to help out but they may not always be nec-
essary and can be expensive. Here then is a six-point guide for dealing with
that nasty moment when legal action is threatened. It will not remove the
threat, but may help you to work through the initial stages more rationally, sav-
ing time, energy and money in the process.

1. Don’t Panic

Received a nasty letter from a former client, his or her lawyer or, even worse, a
subpoena, threatening legal action? It’s not a pleasant feeling and your initial
urge will be to try and fix things as soon as possible—make a call, set up a
meeting, sort things out. Be careful as that may be the intent of the communi-
cation—to make you jump into a hasty course of action that you may later
regret. While it’s not pleasant waiting for a dispute to be resolved, there is no
hurry, despite any hectoring demands that may be made of you. Dispute reso-
lution is a time-intensive business, and even the supposedly faster process of
arbitration can take months (or longer) to conclude.

Resist the temptation to rush into action. Acknowledge correspondence by
all means, but be prepared to go slowly and thoroughly at this stage.

2. Check the Files

Both as a means of reassurance and to some degree as a displacement activ-
ity, thoroughly check the documentation involved in the dispute. Pore over the
drawings, read the letters and contract documents to see if there are any
inherent problems—design errors, procedural irregularities, etc. If nothing else,
the process will reacquaint you with the details of the project in question and
hopefully reassure you that there are no really big errors in the files.

Of course, this process will be made immeasurably easier if you have been
keeping excellent records.A professional “paper trail”of each project, including
records of telephone calls,E-mails, letters, forms and contracts—anything in fact
that affects time, money and the nature of the work—gives great credibility to
the design professional in any case.As a matter of course,always look over your
own shoulder during project procedures and wonder how what you are doing
would look to an uninvolved third party several years from now—the actual situa-
tion should a court case emerge.Memories of the details of complex events fade

PRACTICE OVERVIEW
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over time and perceptions can vary widely, even about something as simple as
a face-to-face conversation, so commit everything to writing and store the files
well for at least the length of the statute of limitation or repose established in
each state.

3. Inform Your Insurance Carriers

There is always a residual doubt about contacting insurance carriers too early
in a dispute. If it all clears up without recourse to the courts—and a lot of prob-
lems do—was it wise to alert the company of your close call, causing them to
regard you as a greater risk and possibly raise your premiums?

While it may not be the first call you make, be sure to inform your carrier in a
timely fashion for your own safety. Insurance contracts are established on the
basis of “uberrimae fidei,” or “in utmost good faith,” which means that if you
don’t keep your agent fully informed of your legal escapades, they may have
grounds to vacate the policy and leave you without coverage protection.

4. When You Need Information

When problems occur, there is a tendency to try to find out as much as possible
about the issue in question. While legal advice is going to be high on the list,
there are other forms of information which may prove useful as well. Does your
insurance carrier provide an information service? Some universities or profes-
sional organizations likewise may be able to help. It is unlikely that they will give
you specific advice,but they may be able to point to individuals or sources that
could be valuable for background purposes. Similarly, consumer advice agen-
cies, public agencies (such as building inspection) and libraries may all be use-
ful in certain circumstances in providing expert, and often free, information.

5. When You Need a Lawyer

At some point, it may be advisable to engage legal experts to advise you on how
to proceed. In addition to selecting your counsel well,prepare yourself before the
first meeting. Try to organize the main issues in dispute in a clear narrative, prefer-
ably in writing. This should be accompanied by a chronological account of the
salient events that led to the dispute. While attorneys tend to be quick learners,
the complexity of a construction dispute may take a while to explain,and sorting
out the issues in your own mind before you start saves both time and money.

Take any important documents with you to the meeting in an accessible for-
mat (like a file folder or disk), chronologically arranged and clearly labeled. If
there are a lot of documents, an index will help the attorney to work through
the details quickly and efficiently.

Finally, work out before the meeting any questions or points of clarification
you want answered by your attorney and commit them to writing.Otherwise, in
the heat of discussion, you may forget to raise them.

6. Consider the Options

While the subpoena sitting on the desk seems to indicate that a courtroom
appearance is in your future, there is plenty of time to explore alternative
methods of dispute resolution. Arbitration is an attractive option that might be
possible, and mediation should also be explored as an alternative to litigation.
Settlement is another alternative, of course, and needs to be discussed fully
before any formal action is taken.

In any event, react as calmly as possible should legal action loom, use the
many information sources and options available to you and, in a deliberate,
calm manner, select an approach to dealing with the issues that is rational and
the least wasteful in time, money and nervous energy.
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There is so much information around these
days on the Web, in the mail and on my
desk. Surely I don’t have to know all of it?

Despite a plethora of information available
on the Web and generated through new
technological achievements, the architect is
expected to have an extensive and up-to-
date knowledge of data relevant to the design
and construction processes (see page 10).

In the early design phases, the architect’s
role of advising clients also implicitly involves
making sure that clients are aware of their
responsibilities too. This means that, while the
AIA contract specifies that the client is respon-
sible for the program, site surveys, easements,

etc., the architect should ensure that the infor-
mation necessary for a successful project is
available.Are the client’s needs fully expressed
in the program? Are the site surveys up to
date? Will any easements be necessary to
construct the project, or are any restrictive
covenants in place likely to affect the design?
Can the decisions of the consultants be relied
upon (because if you hired them, you are vic-
ariously responsible for their actions)?

While architects are not necessarily expected
to know everything, it is reasonable to expect
that they will know what they don’t know and
therefore ask some questions, do some
research, hire appropriate experts, or at least
alert others to the need to find out more facts.

Question & Answer
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COMPLETION

When the contractor is nearing completion of the
work, a number of procedures are recommended to
ensure smooth completion of contractual perfor-
mance. These procedures are the same for full com-
pletion, and partial completion where a designated
portion of the work may be ready for occupation.

Substantial Completion

As soon as the contractor decides that the project
has reached a state of substantial completion (i.e.,
when the owner can occupy or utilize the work
for its intended purpose), a punch list is prepared.
The punch list contains details of all outstanding
items that the contractor intends to complete or
correct, and it is sent to the architect who may
then make arrangements for inspection.

The architect can amend the punch list and add
extra items, if necessary. In the event that the
architect feels that the work is not substantially
complete, the contractor will be informed, and the
architect need not return to reinspect until suffi-
cient evidence is available to suggest that the work
has reached the required standard. When the archi-
tect’s inspection indicates that substantial comple-
tion has been reached, the Certificate of Substantial
Completion will be issued (AIA Document G704,
see page 108). This is prepared by the architect and
sent to the owner and the contractor. The
Certificate of Substantial Completion is an impor-
tant document which has an effect upon:

● The contractor’s warranty period
● The architect’s liability period (in some

instances: see page 109)
● The responsibilities of the owner and the contrac-

tor in respect of site security, insurance, heat and
utilities, damage to the work, and maintenance

The architect should take care when issuing the
certificate to ensure that the work has in fact been
substantially completed. The certificate will estab-
lish the date of substantial completion and indi-
cate the time allowed to complete the outstanding
work. Following receipt of the certificate, the con-
tractor can apply for payment in the normal way
(see page 96). This payment should take account
of the retainage agreed upon in the contract docu-
ments.

Final Completion

When the items on the punch list have been
completed, the contractor should notify the
architect in writing. The architect must then
promptly inspect the work and, if it appears to be
in conformance with the contract drawings and

specifications, will issue a final certificate for pay-
ment, which is usually in the form of a letter.
Upon issuance of the final certificate, the contrac-
tor becomes entitled to payment for all outstand-
ing sums. However, certain states’ lien laws may
make it desirable to withhold a percentage of the
retainage for a period of time. If this is considered
necessary, it should be stated in the bidding docu-
ments and in the owner-contractor agreement.

Before final payment is made, the owner and
architect should carefully check that:

● all required certificates of inspection, bonds,
record drawings, and warranties have been
delivered to the owner;

● keying schedule has been delivered (if not
already undertaken);

● any instructions regarding operation of equip-
ment have been supplied;

● all accounts have been adjusted (contract sums,
deductions, change orders, deductions for
uncorrected work: AIA Document A201, 9.10).

Before the final payment is made, it is also usual
to take certain safety measures. These include:

● ensuring that the owner is protected from all
possible lien claims (AIA Document G706A:
see page 105);

● requiring an affidavit that all wages, and bills
for materials and equipment (or other debts
connected with the work which might conceiv-
ably revert to the owner) are paid in full.

If any payments by the contractor are still out-
standing, the owner may require indemnification
against third party claims. As an added precaution,
the consent of the contractor’s surety should be
obtained prior to final payment (AIA Document
G707a, Consent of Surety to Reduction in or
Partial Release of Retainage, may be used).

Additional safety measures may be taken by the
owner depending upon:

● The contractor’s reputation
● Customs and practices of the area
● State lien laws
● Owner requirements

If there are any exceptions to the normal proce-
dures recommended by the AIA relating to final
safeguards, a payment or bond by the contractor
can be used to discharge further responsibility.

The 1997 edition of B141 also provides for
two meetings between the architect and the
owner at this stage. One is held after Substantial
Completion to review the need for facility opera-
tion services, and the other takes place within one
year of Substantial Completion to review the
building’s performance.
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Final Payment

Final payment by the owner of the balance of
the contract sum, plus any remaining retainage,
constitutes a waiver of all claims against the con-
tractor except for:

● Unsettled liens
● Faulty or defective work appearing after sub-

stantial completion
● Failure of compliance with the contract 

documents
● The terms of any special warranties that may

have been provided

Similarly, acceptance of the final payment by the
contractor waives all rights to any further claims
against the owner, with the exception of any claims
made in writing at the time of the final application
for payment. At the completion of the construc-
tion work, the architect submits a final account to
the owner for outstanding payments. Any work
undertaken beyond this time forms the basis for
additional compensation, and may include:

● Furnishing a set of amended “as-built” drawings
for the owner’s records, which may be useful if
further work or adaptation are anticipated.

● Site visits and advice to the owner concerning
work to be undertaken by the contractor dur-
ing the 12-month warranty period

● Inspection of the project prior to the expiration
of the warranty period, and compilation of a
report listing necessary repairs or corrections. An
inspection may be arranged by the architect to
check the work when complete (see A201.2.7).

● Maintenance advice or reports may be under-
taken, possibly on the basis of an annual retainer.

● Post-occupancy evaluations may be carried out
once the building is in use to judge its success
and general performance.

At the completion of the project, the contractual
relationship between the architect and the owner
comes to an end. However, a period of continuing
liability follows under the law of tort, during which
time the architect may still be liable for negligent
acts or omissions. The length of this continuing lia-
bility period is established by individual state law,
and may vary considerably (see page 109).
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AIA Document G706: Contractor’s Affidavit of Payment of Debts and Claims
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AIA Document G707: Consent of Surety to Final Payment
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LIMITATION OF LIABILITY

A survey of prominent cases involving design professionals over time indicates
a broad range of areas within practice where litigation has arisen, some of
which, a few years ago, would have appeared unlikely areas of vulnerability.
However, the increased duty of care expected of design professionals to the
level where “reasonable” behavior has been raised to new heights of
expected performance, has given rise to claims in some quite unexpected
areas. For example, negligent specification of materials has become an area
of concern, while approval of shop drawings has also resulted in legal action.
In the most extreme cases, there were reports of the engineer who inspected
the roof of the Hyatt Regency, Kansas City, being enjoined in a law suit for the
collapse of the skywalk despite no inspection on his part of the faulty structure;
similarly a firm of architects in Philadelphia were sued for designing a shopping
mall “conducive to kidnapping” following a crime committed there.1

Beyond these incidents, however, there is one area of concern which, when
viewed in context, has increased in prominence and magnitude. In a study
undertaken in Wisconsin over a twenty-year period, it transpired that 23 per-
cent of the cases involving architects taken to the Supreme Court concerned
the question of limitation of liability. Similarly, a review of other cases nationally
indicates a considerable degree of debate and activity within this area.

A limitation period is expressed in statute form in each state, after the expira-
tion of which no legal action can be brought by an aggrieved person. It was
developed and expanded largely in the 1950s as the doctrine of privity of con-
tract was eroded to give the design professions some degree of protection
from indefinite legal threat. As the statutes are enacted on a state-by-state
basis, they vary considerably both in the time periods they specify, and in the
allocation of time for specific actions. For example, differing limitation periods
may be specified for slander, bodily injury, property damage, etc. (although
some actions may fall under two or more categories), and may vary in duration
from two to fifteen years,depending upon the state in which they are enacted.

Some states enact statutes of repose as opposed to statutes of limitation
specifically for work undertaken by the design professions. The central differ-
ence lies in commencement of action; for the latter, an event establishes the
date from when the time period for action begins; in a statute of repose, how-
ever, a specific date will activate the period, irrespective of any fault or action
on the part of the designer. This may, of course, mean that the limitation period
could have expired before building failure or damage have occurred, thus
depriving the aggrieved party of a remedy.The potential problems of constitu-
tionality here, the deprivation of the plaintiff’s “day in court” as opposed to the
affording of some degree of legal protection to the design professional, has
led to a number of challenges to these statutes, and a number of interpreta-
tions as to their meaning and purpose. Although these cases have been
decided in various states, they collectively provide a broad picture of the vari-
ation in interpretation which presently exists in relation to when the statutory
period begins. If AIA contract documentation is used, provisions are included
to establish the date at the end of the construction of the work upon certifica-
tion of substantial completion, although in some cases legal action against the
architect has been allowed where the limitation period was conceived as
beginning at the end of the professional relationship, which could include a

PRACTICE OVERVIEW
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period where the architect gives the client post-completion advice on prob-
lems arising from the construction.2 Architects providing continuing services on
a number of projects are particularly ill served by this ruling. Furthermore, some
courts have accepted the Injury Rule as being applicable, establishing the
construction of the limitation period as commensurate with the actual failure
of the building, as would be the case in any third party injury case.3

However, perhaps the most worrying development in this field for design pro-
fessionals concerns the “Discovery Rule.” Here, the date of commencement is
established at the time the plaintiff discovers, or should have discovered, the
fault. The rationale for the rule lies in the complexity of building construction,
the potential difficulties involved in determining faults which may be covered
over or be underground and the potential time lag from completion to discov-
ery. In such cases, by the time the plaintiff has realized the impact of the fault in
the absence of the Discovery Rule, he or she may be statutorily deprived of a
remedy. The Discovery Rule allows for both fault and damage to be taken into
consideration and has been used successfully in a number of states.

The implications of the Discovery Rule have had a dramatic impact upon
architectural practice. Buildings completed years previously may suddenly
develop signs of failure:4 from this point, the client will have a statutorily set
number of years in which to make a claim, thereby providing the architect with
the prospect of virtually unlimited future liability. In the past, architects who
insured against potential legal suits could allow coverage to lapse at the expi-
ration of the statutory period related to each project; retiring professionals also
could terminate the coverage after this period, confident of no further claims
against them. With the emergence of the Discovery Rule, however, such time-
related protection no longer exists,and architects may be faced with potential
claims long after their retirement. This point is most forcibly brought home in an
English case, where an architect was sued eleven years after his death, and his
estate, which supported his wife in old age, was threatened.5

There have, fortunately, been some developments in the past few years that
have given some relief to the situation. Analyses of the problem of longevity of
exposure have yielded some comforting findings. For example, the majority of
claims (95 percent) are typically raised in the first ten years following comple-
tion. Beyond that, natural deterioration, poor maintenance and a hazier recol-
lection of events by witnesses and relevant parties make building a convincing
case less easy. Consequently, the idea of a long-stop statute has been suc-
cessfully initiated in many states and other countries.

In Scotland, for example, the Prescription of Limitation (Scotland) Act 1973
provides a statutory period of twenty years for claims to be made. In the United
States, some jurisdictions have extended the period during which architects
may be held accountable (in Wisconsin, for example, from six to ten years), but
have specified that it begins upon the date of substantial completion. This pro-
vides an extended period of time in which a suit may be initiated, but provides
the architect with a guaranteed date of limitation expiration. Statutes of
repose have still been legally challenged, but provide a measure of pre-
dictability to architects in dealing with their liability exposure.
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Seems like every other client I have is slow
to pay bills on time. Are there any strate-
gies I could use to speed things up and get
paid more regularly?

Getting paid can be a headache for archi-
tects. Almost a third of legal cases involving
architects concern fee collection and esti-
mates have run as high as $70 million a year
for uncollected fees.

In some ways, it’s not surprising that this is
such a problem. Many projects do not pass
beyond the design phase—too expensive,
insufficient financing, changes of plan, etc.—
and clients might be reticent to pay for ideas
which they will now never use.

Hopefully, a good contract and regular pay-
ment schedule can minimize problems but if all
else fails,some states allow for a mechanic’s lien
to be placed on the owner’s property to force
payment. Of course, if no construction has
begun it may not be enforceable, so the archi-
tect may have to consider other strategies to
coax payment from a recalcitrant client:

A Firm Request

A polite but increasingly firm series of letters that
request payment, outlining the services pro-
vided and a schedule of necessary payment
can lay the foundations for a successful claim if
it ultimately fails. The tone of the letters should
be professional, and remember that you are
laying a “paper trail” that will hold up in court in
later years should your blandishments fail.

Dispute resolution

The courts are always an option, although
time and expense make them a last resort
rather than an opening strategy. Remember
that alternatives exist in both arbitration and
mediation as possible means of dispute reso-
lution,but be reassured that studies show that,
when an architect sues for fees, the likelihood
of success, if decided cases are anything to
go by, has been as high as 75 percent.

Collection Agencies

Many architects avoid the option of collec-
tion agencies, believing them to be incom-
patible with a professional service. They can
be effective, however, although expect to
pay a significant percentage of the amount
to the agency.

Forget it

If a client refuses to pay, despite every effort
to settle on your part, you will at some point
have to decide—do we sue or not?

Legal action is expensive (even arbitration
and mediation have their costs), time-
consuming and potentially damaging to a
reputation, and some practices choose
to “eat” the loss rather than pursue a client
in the courts.

While the least palatable choice for archi-
tects unjustly denied their fees, it is still a realistic
option that must be considered.

Question & Answer
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TERMINATION

For a number of reasons, not all building contracts
are fully performed as intended. A contract can be
terminated in a variety of ways, e.g., by agreement
(see page 63), but the AIA General Conditions
make special provision for the unilateral termina-
tion of the contract by either the owner or the
contractor in the event of specified circumstances.

Termination by the Owner (AIA
Document A201, Article 14.2.1)

The owner may be permitted to terminate the
contract:

● if the contractor is adjudged bankrupt;
● if the contractor makes a general assignment for

the benefit of his or her creditors;
● if a receiver is appointed on account of the

insolvency;
● if the contractor persistently or repeatedly fails to

supply properly skilled workers or proper materi-
als (unless an extension has been granted);

● if the contractor fails to make prompt payment
to subcontractors and/or suppliers;

● if the contractor persistently disregards laws,
rules, ordinances, regulations, or orders of a
public authority;

● if the contractor is guilty of a substantial viola-
tion of one of the provisions of the contract
documents.

Procedure

Under the AIA General Conditions, the owner
must seek from the architect certification that suf-
ficient cause exists to justify termination of the
contract. It should be noted that the United
States Bankruptcy Code provides that trustees in
bankruptcy may assume or assign contracts pro-
vided that any pre-bankruptcy defects have been
cured. As a result of this change in the law, the
AIA has advised that Article 14.2.1 has been
effectively invalidated insofar as it relates to bank-
ruptcy. Termination by the owner, therefore,
should only be undertaken with the assistance of
legal counsel, who should carefully review the cir-
cumstances in the light of the contract itself, and
relevant state and federal law.

If the decision is made to terminate, seven days
after written notice has been sent to the contrac-
tor and any surety, the owner may:

● Terminate the contract with the contractor
● Take possession of the site
● Take possession of all materials, equipment,

tools, construction equipment, and machinery
on the site owned by the contractor

● Finish the work in the most expedient way

The contractor will not be entitled to any fur-
ther payment of outstanding fees until the project
is complete.

Costs

If the monies owing to the contractor exceed the
cost of finishing the work (including additional fees
of the architect), the contractor will be reimbursed
the difference. However, if the cost of finishing is
higher than the amount owed to the contractor, the
contractor will be liable to pay the excess, the sum
of which must be certified by the architect.

Termination by the Contractor (AIA
Document A201, Article 14.1.1)

The contractor may also have the right to
terminate the contract under the following
circumstances:

If the work is stopped for a period of thirty days
due to:
● Order of the courts
● Public authority intervention
● The result of an act of government (e.g., decla-

ration of national emergency, making material
unavailable)

● Through no act of the contractor or his or her
subcontractors or agents
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Or, if the work is stopped for thirty days because:

● The architect has not issued a certificate for
payment

● The owner had not paid the amount certified

Procedure

After seven days’ written notice to the owner and
the architect, the contractor may terminate the
contract and recover from the owner:

● Payment for all work executed to date
● Proven loss sustained in the expenditure for

materials, equipment, tools, construction
equipment, and machinery

● Reasonable profit
● Damages

Termination is a drastic step to take in the
event of contractual disputes, and should be given
extremely careful consideration. The aggrieved
party should ensure that all procedures required
by the contract documents and by relevant laws
are strictly adhered to in order to prevent success-
ful counterclaims.

DISPUTE RESOLUTION

If all other contractual mechanisms fail to provide
satisfactory resolution of a dispute between the
contracting parties, the introduction of a third
party may be necessary to settle the matter. In
addition to litigation, both arbitration and medi-
ation can be effective in resolving disputes.

ARBITRATION

The third party could be a civil/court judge, if the
normal court procedures are followed (see page 4).

Alternatively, a dispute could be settled by the rel-
atively less formal procedures of arbitration or
mediation.

AIA Document B141 (1.3.4.1) states that dis-
putes must first be attempted through mediation
before resorting to arbitration or other legal pro-
ceedings.

Whereas the courts form part of the United
States’ judicial system and are, therefore, subject
to all of its procedural and administrative rules,
disputes submitted to arbitration can be settled by
an informal private hearing in the presence of
whoever the parties choose. If agreement is not
possible, a designated third party may select the
arbitrator.

The arbitrator is usually someone with specific
knowledge and experience in the field in which
the dispute has arisen. In the building sector, this
might be an architect, engineer, or other profes-
sional person who is usually a member of the
American Arbitration Association, a national orga-
nization which operates a commercial panel that
serves, among other things, the building industry.

Advantages of Arbitration

The major advantages of submitting a dispute to
arbitration are:

● Privacy
● Convenience
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● Speed
● Expense
● Informality
● Expertise

Privacy

Trade secrets and reputations may be shielded
from the public in a private arbitration. The
courts, however, are public forums and privacy is
generally not possible.

Convenience

Arbitration hearings can be held anywhere to suit
the parties, such as at the site of the dispute.

Speed

Disputes can be handled quickly, without the
inconvenience of having to fit into a court’s
schedule. In projects where time is of the utmost
importance, this can be a decisive factor.

Expense

Money might be saved in two ways:

1. The potentially lower cost of the hearing
2. The speedy resolution of the dispute

Informality

Courtroom procedures may be dispensed with or
modified at the direction of the arbitrator.

Expertise

Difficult construction-oriented problems may be
more readily understood by an arbitrator experi-
enced in the construction field than by a profes-
sional judge.

Disadvantages of Arbitration

The disadvantages of arbitration are:

● Cost
● Lack of legal expertise
● No binding precedent

Cost

Aside from the expense of legal counsel, expert
witnesses, etc., the arbitrator’s fees must be paid
together with the cost of hiring the place of the
hearing. In the court system, the services of the
judge and the use of the courtroom are not addi-
tional expenses.

Lack of Legal Expertise

Though knowledgeable in the field of the dispute,
the arbitrator may be less well informed with
regard to the law than a professional judge.

No Binding Precedent

Each case submitted to arbitration is decided
upon its own merits, without necessarily any
regard to previous cases. This can make it difficult
for the parties to ascertain the strength of their
arguments.

When to Arbitrate

Parties may go to arbitration:

● After attempting to resolve the dispute through
mediation (B141, Article 1.3.4.1)

● By agreement after the dispute has arisen
● By agreement before the dispute arises (i.e., as a

condition of the contract)
● By order of court (many states will enforce an

agreement to arbitrate)

Agreement to arbitrate prior to a dispute occur-
ring is the preferable method, and most building
contracts provide for arbitration proceedings by
stating that the parties agree to be bound by the
decision of an arbitrator in the event of disagree-
ment (AIA Document A201, Article 7.9.1). Many
AIA standard forms of contract provide for arbi-
tration, including the owner-architect agreements.

In addition to the agreement to arbitrate, both
parties to AIA construction contracts agree to
abide by the Construction Industry Arbitration
Rules which are published by the American
Arbitration Association. However, some state laws
regarding arbitration vary, and this should be
taken into account at the contract formation stage
in case any modifications may be necessary to
match state requirements. The assistance of legal
counsel is advisable.

Arbitration Procedure

Either party to the AIA construction contract (not
necessarily with the consent of the other party at
the time of the dispute) may initiate arbitration
proceedings by writing to the other party, with a
copy to the architect, within the time allowed by
the contract documents (AIA Document A201,
Article 2.2.12). This letter usually includes:

● The reason for the dispute
● The amount involved
● The remedy sought

It represents a Notice of Demand for
Arbitration under the terms of the AIA contract.
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Two copies of the notice should be filed with
the American Arbitration Association (AAA)
within seven days of the notice, sending a copy of
the answer to the originator of the proceedings. If
the respondent chooses not to reply, there is
nonetheless an assumption that the claim is denied.

Although arbitration proceedings are in
progress, both parties are constrained by the con-
tractor to meet all their contractual obligations
unless otherwise agreed in writing, or unless the
reason for the arbitration is the breakdown of the
contract itself.

Selection of the Arbitrator

An arbitrator may be selected:

● By agreement of the parties before the dispute
● By agreement of the parties during the dispute
● By reference to the American Arbitration

Association

In the latter case, the AAA sends a list of possi-
ble arbitrators to both parties who are given seven
days to delete any names they consider to be
unacceptable, and list the remaining names in
order of preference. The AAA then contacts an
arbitrator (or arbitrators: a panel of three is some-
times selected) on the basis of the amended lists.
In the event that none of the names are accept-
able, the AAA will appoint an arbitrator without
submitting new lists.

Prior to accepting the appointment, prospec-
tive arbitrators should assess their suitability for
the case, and disclose all potential conflicts of
interest (e.g., personal knowledge of one of the
parties, or a financial interest in the dispute).

Pre-Hearing Procedures

A pre-hearing conference may be arranged at the
parties’ request, or if the AAA believes such a con-
ference would be useful. The pre-hearing confer-
ence allows for an exchange of information, the
stipulation of uncontested facts, and the agree-
ment of administrative details such as:

● Locale: This may be mutually agreed upon, but
in the event of disagreement between the par-
ties, the AAA will make binding decision.

● Use of legal counsel: This is acceptable in many
states, but if one party decides to engage a legal
representative, the other party and the AAA
must be notified at least three days prior to the
hearing.

● Stenographic record: If one of the parties
requests a record of the proceedings, the
requesting party must bear the costs unless both
parties agree to share the expense.

● Time and place: The arbitrator decides the time
and place of the hearing, and the AAA will
notify the parties at least five days in advance.

The Hearing

The hearing should only be held when all the req-
uisite documents have been exchanged. In the
event of the refusal of one party to participate, or
if there is an attempt to deliberately obstruct the
proceedings, the arbitration may continue ex
parte (i.e., on the proof of one party only) pro-
vided that the absent party has been notified in
writing of his or her right to attend. An award
may not be made simply on the basis of the
absent party’s default, and all relevant evidence
should be heard by the arbitrator prior to making
the award.

The hearing generally comprises the following
stages:

● The oath of the arbitrator (if required by the
parties)

● Recording of time, place, date of hearing, the
parties present and statements of claim and
response

● The arbitrator may ask for statements from
both sides outlining the issues involved in the
dispute

● The claimant will then present the claim, sup-
ported by proof in the form of testimony,
exhibits, etc.

● The claimant’s witnesses will be examined,
cross-examined (by the respondent or counsel)
and then re-examined by the claimant

● The respondent must then follow the same pro-
cedure for the defense and counterclaim (if any).

Inspection of property may be required, and
both parties are generally given the opportunity
to accompany the arbitrator. If no other proof is
required or forthcoming, the arbitrator will close
the proceedings and make a decision within the
specified time (usually not later than thirty days
after the hearing). No communication between
the arbitrator and the parties to the dispute
should take place, except through AAA.

The Award

The award should be made in accordance with
relevant state law and will be sent to both parties
simultaneously by the AAA. Typically, the parties
will be asked to deposit a sum with the AAA at
the beginning of the arbitration proceedings to
ensure payment of the arbitrator.

In the event that one of the parties refuses to
accept the arbitrator’s decision, application may
be made to the courts to enforce the award.11
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Although arbitrations are carried out largely
independently of the court system, the courts
may have statutory power to reject or vacate the
arbitrator’s award in the following circumstances:

● If the arbitrator exceeds his or her authority
● If there is evidence of corruption, fraud, or

partiality
● If the arbitrator refuses to hear evidence of

either party
● If the arbitration agreement is improper

Modifications to the award may be allowed
by the arbitrator if a party considers that a mis-
take has been made. However, awards are usually
reaffirmed.

MEDIATION

While dispute resolution has tended to focus on
litigation and arbitration and their relative advan-
tages, a new alternative is growing in use in the
construction industry.

Despite their differences, litigation and arbitra-
tion use basically the same principle to resolve a
dispute. Parties refer their differences to a third
party who, after reviewing the evidence, usually
declares one side a winner, the decision being sub-
ject to appeal under certain conditions.

In the mediation process, disputing parties will
engage the services of a third party, but the medi-
ator will have no authority to make a decision
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which is binding on the individuals involved. In
fact, the mediator’s role is to enable the parties to
voluntarily explore settlement options and jointly
craft a resolution that resolves the dispute.
Mediators have no authority beyond their powers
of persuasion and creative problem-solving, and
the process relies on the will of the disputing parties
to resolve their differences without resorting to the
more formal options of arbitration and litigation.

Despite the lack of mediator authority, the
process has proven to be very effective if parties
agree to try it, yielding a success rate of between
85 percent and 95 percent.

Initiating Mediation

Parties can agree at any time to submit their differ-
ences to mediation, although some contracts, such
as the AIA Standard Form of Contract, now
include a mediation clause as a prerequisite to arbi-
tration or litigation. If one of the parties to such a
signed contract tries to go directly to court without
attempting mediation, the courts will likely delay
legal action until a mediation has taken place.

The Benefits of Mediation

The primary advantages are:

● Disputing parties can create their own
settlement.

● The mediator is a neutral third party, and can
therefore help both parties explore alternative
solutions.

● Mediation is very informal and can be arranged
quickly.

● Costs can be dramatically reduced in legal fees,
time and expended energy.

● There is a greater possibility of maintaining the
working relationship between the parties.

● The free-form nature of the process allows for
creative solutions to be explored.

Selection of the Mediator

Mediators in the construction industry are usually
experienced professionals—architects, engineers
and attorneys—who are trained in dispute resolu-
tion. If they are part of a recognized organization
specializing in resolving problems, such as the
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n American Arbitration Association, Administrator
Commercial Arbitration Tribunal

Wesmey-Shovelgon Construction Co.
and

Acme Estates Inc.
Case Number 4136-1321-88

AWARD OF ARBITRATOR

I, THE UNDERSIGNED ARBITRATOR, having been designated in accordance with the Arbitration
Agreement entered into by the above-named parties, and dated May 14, 2003, and having been duly
sworn and having heard the proofs and allegations of the parties, AWARD as follows:

1. Within fourteen (14) days from the date of transmittal of this Award to the parties, Acme Estates
Inc. shall pay to Wesmey-Shovelgon Construction Co. the sum of FOURTEEN THOUSAND THREE

HUNDRED AND FORTY-SIX DOLLARS ($14,346.00) plus interest thereon at the rate of eleven and
one quarter per cent (11.25 per cent) per annum from the date when construction work was
stopped by Acme Estates Inc., that being May 15, 2004, until August 21, 2004.

2. The counterclaim of Acme Estates Inc. against Wesmey-Shovelgon Construction Co. is hereby
denied.

3. The administrative fees of the American Arbitration Association amounting to SEVEN HUNDRED

AND FIFTY-FOUR DOLLARS AND THIRTY FIVE CENTS ($754.35) shall be borne entirely by Acme
Estates Inc.

4. This award is in full and final settlement of all claims and counterclaims submitted to the arbitration.

Signed: _______________________________________________

Arbitrator _______________________________________________

Date: _______________________________________________

Notarized: _______________________________________________

Note: The execution of the award may vary according to the legal requirements of the state in
which the arbitration takes place.

Figure 8.5
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American Arbitration Association, they will be
required to undertake regular training and instruc-
tion to ensure continued competency and place-
ment on the AAA’s Construction Mediation Panel.

While parties choose anyone they wish to
mediate their dispute—the process is entirely
voluntary—if they use the services of a group like
the American Arbitration Association, they will
be sent the details of a qualified mediator who
serves on the Construction Panel. Either party
may object to the mediator until a suitable candi-
date, who both sides feel will be fair, impartial
and effective, is found.

The Process

While the informality of the mediation process
enables the discussions to follow any direction
appropriate to the parties and their dispute, the
process usually involves a conference where every-
one comes together to attempt resolution.
However, there may be some sharing of docu-
mentation and outlining of the relative positions
(and possibly desired outcomes) ahead of time to
allow the mediator to become familiar with the
details of the case.

At the conference, the mediator outlines the
procedures and basic ground rules involving:

● Presentation of each party’s case
● Order of presentation
● Decorum
● Discussion of unresolved issues
● Use of caucuses
● Confidentiality

Each party is given an opportunity to present
their case to enable the mediator to gather as
many facts as possible. Following any decision
between the parties and the mediator, the groups
will often move to separate rooms, and the
mediator will caucus with each party separately,
shuttling back and forth between them and
potentially bringing them back together again,
searching for a solution.

During the caucuses, the mediator’s role is to:

● Clarify each party’s version of the facts

● Establish relative priorities and positions
● Question assumptions and loosen fixed stances
● Explore and possibly forward alternative

solutions
● Seek trade-offs, face-saving strategies and

win/win solutions
● Probe and challenge the validity of each

position

The Settlement

If, with the assistance of the mediator, a workable
resolution is reached, it is usually committed to
writing and signed by all parties as soon as possi-
ble. The agreement may also be put in the form of
a consent award if the American Arbitration
Association is involved. The AAA will then make
the necessary arrangements.

THE ARCHITECT AS ARBITRATOR OR
MEDIATOR

As noted earlier, the architect has a quasi-arbitral
role in the administration of the construction
contract. In addition, the architect’s professional
qualification and experience in the construction
field imply a knowledge and expertise which
might provide the basis for arbitration or media-
tion work. The American Arbitration Association
has regional offices throughout the United States
which may be contacted by architects wishing to
apply for training and inclusion on the Commercial
Panel.

THE ARCHITECT AS EXPERT 
WITNESS

It is possible that an architect may be called as
expert witness at an arbitration or mediation to
give professional opinions regarding a building
dispute. The expert witness is not usually person-
ally involved in the dispute, and is paid for objec-
tive expertise and opinion which may be given
in a written report or by oral testimony (see
page 125).
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SOLVING DISPUTES—IS THERE AN EASIER WAY?

Unfortunately, many architectural practices are no strangers to legal disputes.
Construction is, after all, a messy, high-risk business with huge amounts of
money involved. Problems, unanticipated outcomes and misunderstandings
all too often end up in some form of dispute resolution. While the incidence of
legal action has lessened in past years, there is still a noticeably high level of lit-
igation involving architects, which should give the profession reason to look for
more effective alternatives in resolving their disputes.

The civil court system provides the most traditional means of sorting out legal
problems, but has some sobering consequences. Going to court can be
breathtakingly expensive and, of course, painfully slow. In the months—some-
times years—that it takes to work through the process of taking depositions,
waiting for court dates and enduring the legal proceedings, huge amounts of
nervous energy and valuable work time can be consumed.

Arbitration is often touted as a viable alternative to litigation, and can be
faster, cheaper and more convenient. It also has the advantages of privacy
and possibly the expertise of an arbitrator familiar with construction proce-
dures who can understand the complex, often technical, facts of the case.
However, its detractors point out that the general lack of an appeals proce-
dure and the possibility of getting an arbitrator ignorant of broader legal issues
(this is a particular beef of attorneys, naturally) can make the outcome of the
process uncertain, and that costs and delays can run about as high in arbitra-
tion as in a comparable legal case. Sadly, this can sometimes be the case.

However, in the experience of many arbitrators, the win/lose nature of the
outcome of each case has been its most frustrating drawback. As the only
powers that an arbitrator wields are the ability to deny or uphold a claim and
order a monetary award, there is always a winner and a loser and, frankly, con-
struction disputes are often a lot more complex than that.

As both litigation and arbitration ultimately involve the judicial determination
of a dispute on a win/lose basis, it has been encouraging to see the develop-
ment of a new field of dispute resolution taking effect in the construction indus-
try. Mediation is a relatively new phenomenon, but one that has begun to
catch on. It differs from the other two forms of dispute resolution in one impor-
tant way—the mediator, unlike the judge or arbitrator, has no powers to make
a judgment. His or her only role is to facilitate discussion, help the parties
explore alternative resolutions to their problems and ultimately work with them
to craft an agreement that is mutually acceptable. Ideally, they strive for a
win/win situation. It’s often not quite as rosy as that, but at least avoids the
knock down, drag-out battle that leaves one side victorious, but both sides
financially and emotionally bruised.

Mediation has been remarkably effective in construction-related disputes,
yielding a 90 percent success rate when it has been employed. Its principal
advantages are speed, flexibility and economy. If it works, parties are spared
crippling legal fees and long periods of uncertainty and concern. They may
even salvage their professional relationship, not just on the project in dispute
but in future years, a phenomenon less likely after legal action.

Of course, not all disputes lend themselves to mediation—multiple party
mediations are a particular challenge—and not all parties possess the attrib-
utes to work through the process. However, if parties are willing to agree to try

PRACTICE OVERVIEW
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to sit down and discuss the issues (the single biggest factor in the high success
rate of mediation), and look for ways to resolve their differences, they have a
strong chance of walking away at the end of the day—that day—with the dis-
pute behind them. Of course, this will require an open-minded approach, a
willingness (albeit grudgingly) to compromise and an ability to see the other
party’s point of view, however annoying and unpalatable. If all else fails, arbi-
tration and the courts are still available, but at least the parties have tried to
resolve their differences themselves, often with success. Typically, once parties
have committed to the concept of mediation, the success rate is impressively
high, even if the hearings take many hours to complete.

When a nasty dispute looms, architects should consider a serious discussion
with their legal counsel as to the advisability of setting up a mediation before
more formal action is taken. Here are the attributes needed to approach the
process positively and productively.

1. Be willing to sit down with “the other side” and talk about the dispute calmly
and constructively
Easier said than done, if the dispute has already turned nasty. I have been
involved in arbitrations and mediations when I have had to physically sepa-
rate parties, request one of them to leave the room (once when it was in his
own house!) or suspend the discussion until tempers calm down.Sometimes,
it’s too difficult for an aggrieved party to even be in the same room with the
other side, let alone amicably discuss solutions with them. However, experi-
ence shows that if parties can initially agree to try to discuss the matter infor-
mally, that simple agreement can set them on the path to resolution.

2. Be open-minded
Listen to the other side’s perspective on the matter—things are rarely black-
and-white in the complex world of construction—and try, for the sake of
argument, to see their point of view. Maybe they have a point as well, and
that may affect your perspective on the case.

3. Forget revenge
However personal the dispute has become, you have to leave emotion at
the door. If you want to see personal retribution or are focused on a point
of principle, the mediation will fail. A dispute has to be seen as a tangled
mess that the parties can unravel if they approach it professionally and
dispassionately—leave personality out of it.

4. Think out of the box
Mediation provides the parties with the freedom of choice—they can
resolve their dispute any way they like and can look to less conventional
ways to create a solution. Can a settlement be spread out over time in a
series of payments? Can an ongoing professional relationship—the promise
of future work—be maintained? I have even known a simple, sincere apol-
ogy to be the lynch pin in a dispute. Again, a willingness to both propose
and consider nontraditional ideas can really help the process. Remember,
once the informality of mediation is abandoned for more formal methods,
your fate is in the hands of a third party judge or arbitrator and you have lost
control of the decision-making process.

5. Be prepared to compromise
No one likes to lose,but sometimes settling for less at this stage,even if you’re
convinced you have an ironclad case, may save you money in the long
run. Balance the merits of a quick solution against even the best-case
scenario—a clear win (never a certainty in either courts or arbitral hearings,
despite what you believe or your attorney tells you) tempered, of course, by
considerable legal bills. Is a compromise worth it, not just for the money, but
for the time, effort and continued worry of a lawsuit you have saved? In this
way, a compromise can be viewed as a win too.
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6. Look beyond the conflict

Sure, you aren’t that fond of the other party (client, contractor, etc.) now,
but the construction world is small and life is long.You may well have had a
good previous working relationship and, this dispute aside,will work together
in the future. Does it make sense to preserve the relationship? Do you fore-
see working for or with them again? Sorting out a long-term strategy can
help in going into a mediation with a view that transcends the dispute in
question.

7. Don’t sweat the small stuff
Avoid pettiness in the discussions. Don’t let a resolution of the dispute be
held up over a minor sticking point (quibbling over who said what in a con-
versation, for example). Keep thinking Big Picture—if I settle today I am free
of further costs or worry about this matter and can get back to the business
of architecture.

Mediation may not be the universal panacea for all construction disputes.
Parties are not usually hugging after a resolution, but at least they can now
move on, and often rebuild their relationship once things have calmed down
and before any further acrimony has been exchanged. And while the success
of mediation lies predominately in the attitudes of the parties to take control of
their own settlement, it is important to involve an experienced mediator to
manage the discussions between the parties, keeping discussions going, sug-
gesting alternatives and being the catalyst for a productive settlement.
Mediations can be lively occasions, involving shuttle diplomacy by the media-
tor, caucus meetings with the attorneys and even one-on-one exchanges
between the two protagonists. A skillful mediator will orchestrate the pace of
settlement, keep tempers under control, focus on positive settlement strategies
and ultimately help the parties forge an agreement that clearly and irrevoca-
bly ends the dissent between them. While the sword of justice wielded in litiga-
tion and more quietly in arbitration is just as effective in creating a solution, the
outcome is no longer in the parties’ own hands. Isn’t it worth giving mediation
a try first?
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I’ve been asked to serve as an expert
witness on a construction case. Is this
something architects can get involved in?

Some architects become involved in court
cases or arbitrations as expert witnesses,
particularly where a professional opinion
is necessary to help a judge, arbitrator or
jury to decide whether certain levels of
expected performance have been achieved.
The use of an expert witness is common in
negligence cases, where the standard of
care—that is, the level of ordinary and reason-
able skill usually exercised in practice—has to
be established through professional opinion.

Being an expert witness is not always an easy
role. Your opinions, which are remunerated,
may carry the appearance of the “hired gun”
and credibility will be judged against your cre-
dentials and experience relevant to the field of
the dispute.

An expert witness’s role might include:

● Helping the lawyer who retained you to
review the case and develop case strategies

● Making site inspections
● Presenting a written report of your finding
● Giving deposition testimony to opposing

counsel
● Advising on the use of technical construction

terms
● Preparing questions for use in cross-examina-

tion of the opponent
● Listening to the opposing side’s experts and

recommending questions to undermine
their testimony

Expert witnesses can refer to their notes dur-
ing hearings. They should avoid jargon or
being overcomplicated in their responses.
They should not be patronizing or boring to
the judge, jury or arbitrator, and should not
exaggerate or provide inconsistent answers.
To be as effective as possible,expert witnesses
must be as accurate and honest as possible
to avoid speculation during testimony upon
their impartiality.

Question & Answer
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ab initio from the beginning

bona fide in good faith

caveat emptor let the buyer beware

ejusdem generic of the same type

estoppel a rule of evidence which prevents a person from denying or asserting a
fact owing to a previous act

ex parte upon the application of

ignorantia juris non excusat ignorance of the law is no excuse

in personam against a person, i.e., not against everyone

in rem against a thing, i.e., applicable to everyone

inter se among themselves

obiter dicta things said by the way

per se by itself

prima facie on first view

quantum meruit as much as he deserves

ratio decidendi reason for the decision

res ipsa loquitur the thing speaks for itself

stare decisis to stand by past decisions

sui juris of legal capacity

tortfeasor one liable for a civil wrong, except regarding a contract or trust

uberrimae fidei of the utmost good faith

ultra vires beyond one’s power

volenti non fit injuria no wrong can be done to one who consents to the action

Glossary of common legal terms
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Index

Note: a numbered list of AIA standard forms appears at the front of the book.

Absolute and acquired rights in land, 49
Acceleration, 94
Access to work, 85–6
Accessibility guidelines, 55–6
Adjustments, 87
Administration, 32–3, 37, 39
Advertising, 42–3, 44–5
Agents, 20–1
Agreements:

see also Contracts
architect/owner, 25–7, 34–8
construction management, 23–4
consultants, 22
partnerships, 18

AIA (American Institute of Architects), Codes of Conduct, 42–4
AIA documents:

agreement, owner/architect (B141), 35
architect’s field report (G711), 90
architect’s supplemental instructions (G710), 91
bid bond (A310), 72
certificate of substantial completion (G704), 108
construction phase, 85
contract change order (G701), 95
contract termination (A201), 115–16
payment application/certificate (G702), 96
payment of debts/claims (G706), 105
performance/payment bonds (A312), 75–6
release of liens (G706A), 106
standard forms, 22, 24, 34, 36
supplemental attachment (G715), 73
surety to final payment (G707), 107

Appeals, 53–4, 57
Approvals, 86
Arbitration, 116–19, 122

advantages and disadvantages, 116–17
award, 118–19, 120
procedure, 117–18

Architects:
arbitrator/mediator role, 121
bidding process, 80, 82
duties, 85–7
expert witness role, 121, 125
field report form, 90
liability, 5–7
payment certificate, 96
professional relationships, 20–3, 25–7, 33–41
progress appraisal, 87–9
selection, 33–4
supplemental instructions form, 91

Architectural programming, 39
Associations, 17–20
Award of arbitration, 118–19, 120

Behavior codes, 31–2, 42–5
Bid bonds, 72, 74
Bidding for contracts:

instructions, 68–71, 80
lowest bid, 69, 80–1
procedural guidelines, 79–81
selection, 67, 69

Bonds, 7, 72, 74, 75–6
Breach of contract, 6, 63–4
Bridging, 67
Budget evaluation, 39
Building contracts, 64–5
Building control, 54–6
Building industry, 15–28

insurance, 9
ownership and associations, 17–20
professional relationships, 20–4

Building permits, 56–7, 74

Care, standard of, 7
Certification:

construction process, 86–7
insurance, 74
occupancy, 56, 57
payments, 86–7, 96
substantial completion, 108

Changes to contracts, 89–92, 93, 95
Checklists:

completion, 104
contracts, 34–6, 65
OSHA, 51

Civil law, 3–4
Claims, 8, 10–11, 93, 105
Clients’ relationships, 25–7, 33–41

see also Owners
Codes:

building, 54–6
conduct, 31–2, 42–5
development, 52

Compensation, 19–20, 26, 38
Competitively bid contracts, 66–7
Completion, 101–11

continuing liability, 104, 
109–10

final payment, 104
impossibility, 94
post-completion services, 104

Compromise, 123
Conduct codes, 31–2, 42–5
Conservation, 53
Construction managers, 23–4
Construction phase, 83–99

architect’s duties, 85–7
contract changes, 89–92
delays and stopping work, 94
documents, 40–1
progress appraisal, 87–9

Construction procurement services, 37
Consultants, 21–2, 80
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Contractors:
see also Subcontractors; Suppliers
announcement, 69–71
architect relationship, 22–3
bidding, 67–71
contract termination, 115–16
payment application, 96
payment of debts and claims, 105
qualifications, 67–8, 70
release of liens, 106
selection, 66–7, 69–71, 79–81
work schedule, 71, 88

Contracts, 61–82
see also Agreements
adjustments, 87
administration services, 37
bidding, 67–71, 79–81
bonds, 72, 74, 75–6
breach of, 6, 63–4
building contracts, 64–5
changes, 89–92, 93, 95
documents, 22, 24, 26–7, 68, 69
of employment, 33
insurance, 7, 9
law, 63–4
negotiated and competitively bid, 66–7
negotiations, 25–7
obligations, 26–7
procedures, 71–4
single and separate systems, 66
standard forms, 65
supplementary conditions, 65
termination, 93, 115–16
time extensions, 93

Copyright, 58–9
Corporations, 18–19
Cost-type contracts, 64
Costs:

dispute resolution, 117, 122
insurance, 11, 13
savings, 60

Courts, 4–5
Covenants, 49
Criminal law, 3

Damages, liquidated, 8, 92–3
Debt payment, 105
Delays in construction, 92–4
Design phase, 47–60

copyright, 58–9
litigation, 10, 11, 25, 109
services, 36, 37, 40

Design-build work, 24, 67
Discharge, contracts, 63–4
Discovery Rule, 110
Dispute resolution, 113–25

arbitration, 116–19, 122
mediation, 119–21, 122–4
termination of contract, 115–16

Documents:
see also AIA documents
accuracy, 79, 97–8
construction phase, 40–1, 85
contracts, 22, 24, 26–7, 68, 69

Drawings, 40–1, 68, 79

Easements, 49
Employment contracts, 33
Engineers, 23

Environmental impact statements, 53
Equity, 3
Ethics, 31–2, 42–5
Expenses, 38
Expert witness role, 121, 125

Facility operation services, 37
Fast tracking, 67
Federal courts, 4
Fees, 26, 38
Field report form, 90
Final completion, 103
Final payment, 104, 107
Financial management, 32
Fixed price/stipulated sum contracts, 64
Foreign contracts, 65

Government agencies, 20
Governmental restraints, 51–2
Guarantees see Bonds; Warranties

Hearings, arbitration, 118

Impossibility of completion, 94
Indemnity, 8
Information, 98, 99
Inspections, 86, 103
Insurance:

carriers, 98
certificates, 74
contracts, 7, 8–9
costs, 11, 13
liability, 9, 11, 13
office, 32
supplemental attachment form, 73

Joint ventures, 19–20
Judicial system, 3–5

Land:
ownership and rights, 49
zoning, 52–4

Law structure, 3–4, 63–4
Legal experts, 98
Legal system, 3–5
Letter of intent, 71
Liability:

advice and action, 97–8
continuing, 104, 109–10
insurance, 9, 11, 13
limitation, 109–10
litigation, 10–13
occupiers, 50–1
types, 5–7, 8, 9

Licenses, 31, 46
Liens, 8, 106
Limitation period, 109–10
Limited liability companies (LLCs), 19
Liquidated damages, 8, 92–3
Litigation:

advice and action, 97–8
alternatives, 122–4
liability, 10–13, 25, 109–10
payment, 111

LLCs see Limited liability companies
Locations, 51–2
Lowest bid, 69, 80–1

Mandatory codes, 31, 43
Material costs saving, 60
Mediation, 119–21, 122–413
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Meetings, 88–9
Model Land Development Code, 52

Negligence, 6
Negotiated contracts, 66
Negotiations, clients, 25–7
Notices, 68, 71
Nuisance, 50

Occupancy certificates, 56, 57
Occupational Safety and Health Administration (OSHA), 51
Occupiers’ liability, 50–1
Office administration, 32–3
Original work, 58
OSHA see Occupational Safety and Health Administration
Owners, 20–1

bids, 80–1
contract law, 63–4
contract termination, 115
professional relationships, 25–7, 33–41
right to stop work, 94

Ownership, 17–20, 49

Partnerships, 17–18
Payments:

bond form, 76
certification, 86–7, 96
consent of surety document, 107
construction, 86–7
contractor’s affidavit, 105
final, 104, 107
methods, 38
refusal, 93
regular schedule, 111
subcontractors, 77–8

Performance:
bonds, 74, 75
evaluation, 85–6
standards, 55

Permits:
building, 56–7, 74
zoning, 53

Personnel policy manual, 32–3
Planning and evaluation services, 37
Post-completion services, 104
Practice, 29–46
Privacy, 117, 122
Privity, 63
Profession, 31–2, 42
Professional associations, 20
Professional corporations, 18–19
Professional liability insurance, 9
Professional relationships, 20–3

architect/consultant, 21–2
architect/contractor, 22–3
architect/owner, 20–1, 25–7, 33–41
disputes, 122, 124

Programming, 39
Progress:

appraisal, 87–9
schedule of, 71

Project administration services, 37, 39
Project manual, 40
Proof, standard of, 5
Property law, 49–51
Public liability insurance, 9
Punch list, 103

Qualifications, 31, 46, 67–8, 70

Relationships, 20–3, 25–7, 33–41
Remedies, 7–8
Restraints, official, 51–2
Retentions, 8
Rights in land, 49

Safeguards, 7–8
Schedule of values, 71, 88
Schedule of work, 71, 88
Security of bids, 68
Selection:

arbitrators, 118, 121, 122
architects, 33–4
bidders, 67, 69
contractors, 66–7, 69–71, 79–81
mediators, 120–1, 124
procedural guidelines, 79–81
subcontractors, 77

Separate contracts, 66
Services, scope of, 36, 37–8, 39, 40
Settlement, mediation, 121
Single contracts, 66
Site meetings, 88–9
Site visits, 87–9
Small claims court, 5
Sole practitioners, 17
Specifications, 41, 68, 79
Spite fences, 50
Staffing, 32–3
Standard of care, 7
Standard forms see AIA documents
Standard of proof, 5
Standards, buildings, 55
State courts, 4–5
Status, contracts, 63
Stopping work, 94
Strict liability, 6
Subcontractors, 27, 74–8
Substantial completion, 103, 108
Supplemental attachment form, 73
Supplemental instructions form, 91
Suppliers, 78
Supreme Court, 5
Surety bonds, 72, 74, 75–6
Surveys, 39–40

Termination of contracts, 93, 115–16
Time limits:

litigation, 8, 109–10
penalty mechanisms, 92–4

Trade unions, 20
Tree ordinances, 50
Trespassers, 50–1
Turnkey contracts, 67

Unethical behavior, 44

Variances, 52–3
Variations, bids, 68–9
Vicarious liability, 6

Waivers, 8
Warranties, 7–8, 11, 49, 104
Work:

schedules, 71, 88
suspension, 94

Zoning, 52–4
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